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Are laws and policies necessary? 

• Somalia has no government, but has mobile 
telephony 

• No law; no policy as a written text; no courts 
to interpret the texts 



What happens in absence of law? 



What is the purpose of these texts? 

• Tells government officials what is permitted 
and what is not 

• Is what the courts will use to decide whether 
government actions are lawful 

• Most importantly, provides certainty to 
investors 



Hierarchy of texts 

• Constitution 
– As interpreted  by the relevant authority (court) 

• Law duly enacted by both houses of the legislature and 
signed by the President 

• Subsidiary legislation 
– Rules and/or regulations, each with different procedures 

• [Policy 
– Approved by Cabinet? ] 

• [Plan 
– Approved by whom?] 

 



Consistency 

• Law must always be consistent with Constitution 
– Brazil had to amend Constitution to reform telecom sector 

• Subsidiary legislation may interpret the law, but must be 
consistent with it  

• Policies must set out what must be done and justify why it 
must be done 
– In exceptional cases, policies may serve as “white papers” 

signalling proposed legislative changes and may be inconsistent 
with existing law 

• Plans are more concrete and short-term 
– Provide the strategy by which the policy is to be implemented 
– Define how the necessary actions will be taken by whom and 

when so that the policy objectives may be realized 



Constancy 

• Constitutions are expected to change rarely 

• Laws governing dynamic sectors need to 
change, but not too frequently 

• Policies and plans need to be changed more 
frequently 



Purpose of telecom law 

• Old law prohibited entities outside government from doing 
things; simple 

• New law’s primary purpose is to define who does what 
– Supply of services 

• Governed by different license/authorization regimes 

– Issuance of authorizations & changes thereto; renewals 

– Issuance of scarce resources (spectrum, “addresses” & rights of way) 

– Provision of access and interconnection 

– Control of anti-competitive practices 

– Consumer protection, including quality regulation 

– Approval of prices 

– Enforcing technical standards 

– Approval of changes to ownership 

– Dispute resolution & enforcement 



Supply of services 

• Broadly define 
– Telecommunication & information 

• Some language re software & databases appears to have been 
removed 

• Licenses/authorization needed for defined activities, 
with different rules for each 
– Network facility services 
– Network service 
– Application service 

• Progressive changes since original draft 
– International services now included in domestic services 
– Content application services category removed 



Granting of licenses 

• Multiple layers of government involved 

– Department 

• Publishes procedures 

• Receives applications 

• Submits comments to Ministry 

– Ministry 

• Issues license when applicant  is from within Myanmar 

• Issues license with Union Government approval when  
applicant is foreign  

 



But the Act does not tell the full story . . . Must 
go to additional texts (not yet available) 

• “The Department shall make public the selection policies, 
procedures and rules regarding telecommunications service 
license.” (Art. 6 of penultimate draft) 
– So what is most important are the procedures and rules (likely 

to published in official “Gazette”; now being prepared by 
consultants) 

• “The Department shall issue a service license together with 
detailed conditions for respective services to the person, 
department or organization, inside the Union of Myanmar 
or from abroad, who have been given permission to 
provide services in accordance with the Ministerial 
direction made in pursuant to section 8, sub-section (d).” 
(Art. 9 of penultimate draft) 
– Ministerial direction is the key document 



My observations 

• Can understand why details are being left to 
subsidiary legislation 

– Urgency of reform requires “parallel processing” 

– But it is like walking in the dark; too much ambiguity 
 increased regulatory risk 
• Investors are acting on basis of trust  

• Too many decision points  too many decision-
makers  too many opportunities for influence 
by various parties, perhaps even corruption 



Example 

• Until 1997 Amendment, Sri Lanka Law said 
tariffs would be determined by Regulator, but 
had to be approved by Minister 

– In practice, Minister made the decision 

• After 1997, regulator had to consult Minister 
prior to making the determination 

– Decision-making shifted to regulator 

• When operator complained to Minister, I reminded him 
that he had been consulted 



Renewal provisions 

• 12 ( a ) Licensee shall apply for renewal of a license to 
the Department before its expiry in accordance with 
the conditions set out for this purpose if he wishes to 
continue with the provision of services.  

• ( b ) pursuant to Sub-sec ( a ) in accord with the Validity 
stipulation as per sec; ( 9), sub-sec:( c ) The 
Department, after giving due regards to the application 
made in accordance with the provisions under 
subsection (a), shall grant renewal of the license in 
accordance with the license period provisions set out 
in Chapter section 10, subsection (c), subject to the 
permission of the Ministry. 



Scope of licensing 

• Most controversial is category of application service 
– “3(i) Application service: means a service provided by means of 

one or more networks. This expression does not include services 
provided solely on the customer side of the network boundary. 
Explanation: Network Boundary means the first equipment 
socket in a private residence or the a point at which a network 
facility receives communications from or sends communications 
to a consumer. ” (penultimate draft) 

– “3(g) Content application service:  means an application service 
which supplies content.” (original draft) 

– “3(k) Content: means text, sound, still and moving pictures, or 
other audio-visual representations, tactile representations or 
any combination of the preceding which is capable of being 
created, manipulated, stored, retrieved or communicated 
electronically.” (original draft) 
 



My observations 

• I can see genuine efforts within the system to reduce the 
scope of what is subject to licensing: content apps removed 

• In my view, licensing must be the exception 
– When scarce resources are involved, not everyone can supply: no problem with network 

facility service license 

– They involve discretion: too much discretion = corruption/abuse of power 

– Too costly in terms of money (in India they are thinking of INR 15,000 (USD 300)) and 
time (high transaction costs for young people starting companies) 

• I am debating the Indian regulator on this; not settled 

• Old thinking 
– See definition of “network boundary” 

– No understanding of apps 

• Most likely that the app services category will have gone 
through: the challenge is to define it as narrowly as possible in 
subsidiary legislation 

  



What we said to BTRC in 2012 

• “Provision of mobile apps on feature phones requires 
active participation by ANS operators, since the app 
would have to “live” on the network given the 
limitations of the handset.  In particular, “discovery” 
(ensuring that the potential customers become aware 
of VAS on offer) and payment for services (in the 
context of countries like Bangladesh where credit-card 
penetration is low) operators will play a critical role.  
The exclusion of operators from the provision of VAS 
would be inimical to the development of VAS for 
feature phones, used predominantly by the poor.  The 
proposed licensing rules may thus be justifiably 
described as being anti-poor.” 
 



Scarce resources (spectrum) 

• 19. (a) The Ministry shall supervise and manage the 
frequency spectrum and satellite orbital position allocated 
to the Republic of the Union of Myanmar in accordance 
with any international telecommunications convention. 

• (b) The Ministry shall task the Department toshall supervise 
and manage in accordance with sub section (a). 

• (c) In discharging its duties tasked in subsection (b), the 
Department shall follow the direction of the Ministry. 

• 20. The Department may assign the frequency bands under 
the National Frequency Allocation Plan and allow 
individuals, departments and organizations to use the 
frequency spectrum in accordance with the conditions set 
out for this purpose. 



My observations 

• Even if read as department=regulatory agency,  
appears that Ministry wants to stay engaged 

– Not clear why 

– But division of labor not very clear 

 



Price regulation 

• 29. (a) A licensee must submit a proposed tariff scheme of 
the charges for the service being provided or for any 
proposed service to the Department.  

• (b) The Department, after giving due regards to the 
proposed tariff lodged in accordance with the provisions 
under section 29 sub-section (ba), shall approve the tariff 
rate scheme subject to the approval of the Ministry.  

• 30. The licensee must:  
– a. provide services in accordance with the tariff determined in 

accordance with the provisions under section 29 sub-section (b);  
– b. change or revoke the determined tariff only after approval 

has been sought from and granted by the Department for such 
changes.  



My observations 

• After Ooredoo and Telenor have committed to 
specific price levels, this whole section 
appears superfluous 

• On what basis will tariffs be approved? 



Modalities of action 

• 50. Licensees of service license may:  
– i. Refer any dispute to the operation and provision of 

telecommunications services or network facilities to the 
Department for resolution for such cases in which the 
licensees are unable to resolve the dispute by themselves.  

– ii. Refer any dispute relating to access and interconnection 
to the Department for resolution.  

• 51. The Department shall mediate and resolve a 
dispute either upon receiving notification referred to it 
in section 50 or if it is satisfied that the dispute may 
harm the public interest though it does not receive any 
notification. 



Modalities of action 

• 52. (a) Any person dissatisfied with the mediation and decision 
made by the Department in accordance with section 50:  
– i. may appeal the Ministry within 30 days after such decision is made if 

the dispute relates to telecommunications technology  
– ii. may appeal to a judiciary court for compensation for the losses 

incurred to him or for his rights, if the case does not relate to 
telecommunications technology,  

• (b) In respect of the appeal filed under sub-section (a,1), the 
Ministry may:  
– i. make investigation, if necessary  
– ii. approve, revise or cancel the decision of the Department 

• (c) Any one not satisfying with the decision of the Ministry may 
appeal to the Appeal Tribunal within 45 days in accordance with the 
conditions set out for this purpose. 



My observations 

• Three layers of appeals 

– Seems peculiar to have appeals from Department 
to Ministry, neither of which are equipped to take 
quasi-judicial actions  

• No mention of principles of natural justice or 
due process 



An attempt to be consultative 

• 72. The Ministry may, for the purposes of making recommendation 
and suggestion in matters concerning telecommunications technical 
standards, Frequency Spectrum Management, consumer protection 
and for setting relevant policies for telecommunications 
development policy inside the country, and related issues, form a 
National Communications Advisory Committee, by issuing a 
notification with the approval of the Union Government. The 
National Communications Advisory Committee may be chaired by 
the Union Minister of the Ministry or any designated person and 
will comprise representatives of the information and 
telecommunications industry, consumer groups, industry experts 
and the Department. The duties and responsibilities of the 
Committee shall be set out separately. (Introduced in penultimate 
draft) 



My observations 

• What is the value of one big committee 
dealing with everything? 

• Suggests Ministry is planning to continue 
playing a major role  



In conclusion 

• The original draft was very bad 
• The penultimate draft is much improved 
• I hope what was approved by your legislature was 

better 
• Government has committed to create an 

independent regulatory agency within two years 
– This is unlikely to be achieved by simply replacing the 

word “department” by “regulatory agency” 
– The amendment will probably be a good opportunity 

to improve the law based on international good 
practice and Myanmar experience 


