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1. INTRODUCTION 
 
The liberalisation of Bangladesh’s telecommunications sector began with small steps in 
1989 with the issuance of a licence to a private operator for the provision of inter alia cellular 
mobile services to compete with the previous monopoly provider of telecommunications 
services. the Bangladesh Telegraph and Telephone Board (‘BTTB’).  Significant changes in 
the number of fixed and mobile services deployed in Bangladesh occurred in the late 1990’s 
and the number of services in operation have subsequently grown exponentially in the past 
five years.  This is especially the case after the passage of the Telecommunication Act 2001 
and the establishment of the Bangladesh Telecommunication Regulatory Commission 
(‘BTRC’) in 2002 as an independent Commission. 
 
According to the Telecommunication Act 2001, a license is required for providing a range of 
services including Public Switched Telephone Service (PSTN), Cellular Mobile Phone 
Services, Satellite Mobile Phone Services, Global Mobile Personal Communications by 
Satellite (GMPCS), National Long Distance Service, Overseas Telecommunication Service, 
Internet Data Communication Service (ISP), Data Communication Service, VSAT services, 
Paging Services and Radio Trunking Services. 
 
With significant reductions in tariff levels, Bangladesh is now one of the world’s fastest 
growing telecommunications markets with a teledensity of approximately 30 percent.  This 
growth has supported the economic growth of the Bangladesh economy and Bangladeshi 
consumers have received substantial benefits.  
 
Recently, there has been more regulatory reform activity with the promulgation of the 
International long Distance Telecommunications Services (‘ILDTS’) Policy in 2007 and the 
corporatisation of the BTTB to form the Bangladesh Telecommunications Company Limited 
(‘BTCL’). 
 
The ILDTS Policy is remarkably wide in its ambit and significant in terms of its effects on the 
telecommunications sector in Bangladesh.  It not only introduces competition in international 
services market but also engages in significant industry restructuring by the introduction of 
new licence categories such as the Interconnection Exchanges (‘ICXs’)1.  It also makes 
significant new policies in relation to interconnection – including both voice and data, quality 
of service and retail tariffing. 
 
The key structural changes which result from the implementation of the ILDTS Policy are 
detailed in Exhibit 2 below.  However, it should be noted that the BTCL’s ICX platform has 
not been provisioned and is currently subject to an extended procurement cycle which will 
only see it being made operational in 6 to 12 months. 
 

                                                
1 Note that as per the ILDTS Policy, 6 licences were issued by BTRC in 3 categories (IGW, IGX and 
IIG) through an open auction in February 2008.  The incumbent BTTB was granted all the same 
licences.  The list of all operators are (IGW operators) Banglatrack Limited, Mir Telecom Limited and 
Novetel Limited, (ICX operators) GetcoTelcom and M&H and (IIG operator) Mango Teleservices 
Limited. 
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Exhibit 1: Changes resulting from the ILDTS Policy implementation 

 
Despite the strong support of economic activity and generation of huge consumer benefits, 
Bangladesh’s telecommunications sector is not without issues which still need attention and 
further work.  
 
Against this background, the BTRC sought assistance from the International 
Telecommunication Union (‘ITU’) to provide advice on significant market power issues.  This 
resulted in the ITU commissioning Mr Scott W Minehane in May 2009 to undertake this 
project.  Mr Minehane is a telecommunications consultant based in Melbourne, Australia and 
is the Managing Director of Windsor Place Consulting Pty Ltd (www.windsor-place.com) .  
The title of this project is Significant Market Power in Bangladesh.  This document is the 
Mission Report of the project and is the final outcome of the project.   
 
The scope of this project was to: 

(i) Review the competition provisions in the Bangladesh Telecommunication Act 
2001; 

(ii) Define relevant markets and determine whether a licensed operator or operators 
hold Significant Market Power (“SMP”); 

(iii) Assess the state of competition in the relevant markets and potential of 
discrimination and/or anti competitive behaviour in the market; 

(iv) Examine the concept of SMP and define and identify SMP in each relevant 
markets; 

(v) Recommend suitable tests to determine abuse of market power and possible 
remedies; and 

(vi) Draft guidelines and/or determinations in relation to SMP. 
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While an in-depth review of Bangladesh’s telecommunications market and various wholesale 
and retail markets might be preferable, given the lack of detailed market statistics and the 
tight timetable for the project, the study has necessarily focused on (i) the key market 
segments where significant market power can be more easily established on the basis of 
global precedents, and (ii) the legal frameworks for SMP in order to provide the BTRC with 
the means and methodology to address these issues.  In addition, on the Mission itself 
considerable time and effort was put in on explaining the concepts of SMP and improving 
the knowledge base of the BTRC and the industry in relation to this topic. 
 
The project involved a single field visit to Bangladesh’s capital Dhaka.  This took place from 
24 to 28 May 2009.  During the field visit extensive consultations were conducted with the 
BTRC and many of operators and providers active in Bangladesh telecommunications 
sector.  In addition, consultations were conducted with consultants to the BTRC.  In 
particular, separate consultation meetings were held with the following entities: 

• Grameen phone 

• Banglalink; 

• AKtel (TMIB); 

• Warid; 

• Citycell; 

• Teletalk; 

• BTCL; 

• Mango Teleservices; 

• Association of Mobile Telecom Operators of Bangladesh (‘AMTOB’); 

• ISP Association of Bangladesh; and 

• Others. 
 
The project also involved conducting a half-day workshop with industry representatives.  The 
workshop was held on 27 May 2009.  Delegates to the workshop represented operators and 
the BTRC.  The focal point of the workshop was on explaining the concepts underpinning 
competition issues, significant market power and dominance issues.  A number of foreign 
case studies were also presented.  The material presented at the workshop is provided at 
Appendix A to this report.   
 
Apart from this introduction, this report is set out in the following sections: 

• Legislative and Policy Context; 

• Framework for assessing Significant Market Power; 

• Identified Markets and Market Analysis; 

• Consistency of Proposed Approach with Bangladesh’s WTO Commitments on 
Telecommunications; 

• Conclusions and Way Forward; and 

• Additional Suggestions and Comments 
 
In addition to the above, Appendix B sets out three (3) draft regulations and instructions for 
the BTRC’s consideration comprising draft Telecommunications Competition Regulations, 
the draft Telecommunications Significant Market Power Licensed Operator Instruction and 
draft Telecommunications Significant Market Power Commission Instruction. 
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2. LEGISLATIVE AND POLICY CONTEXT 
 
From our review there is currently no specific national competition policy in Bangladesh.  
There is however existing legislation framework in the Monopolies and Restrictive Practices 
(Control and Prevention) Ordinance 1970 which includes policy on illegal trade practices, 
unfair competition and concentration of economic power however we have been advised 
that its provisions are not being enforced. 
 
There are also proposals for a new Competition Act in Bangladesh which include the 
creation of a an independent commission for maintaining and promoting fair competition, to 
prevent, control or eliminate restrictive agreements among enterprises and combinations or 
abuse of dominant positions of market power.2 
 
In addition, the National Telecommunications Policy 1998 (“NTP”) and the Bangladesh 
Telecommunication Act 2001 (“the Act”) strive to ensure the orderly and rapid growth of the 
telecommunications services in Bangladesh via inter alia promotion of competition in the 
telecommunications sector.  
 
In essence, the NTP and the Act strive to regulate competition in the Bangladeshi 
telecommunications sector from two major aspects: 

• Promotion of a level playing field with a view to abolishing preferential treatment 
including granting of any special rights or privileges to any operator I.e. this concerns 
the treatment of the operators by the Minister of Post and Telecommunications 
(“MOPT”) and the BTRC; 

• Promotion of equitable and non-discriminatory access to telecommunication system or 
telecommunication service I.e. This concerns the treatment of customers and/or 
another operator by an operator who provides telecommunication system or 
telecommunication service. 

 
If we examine the NTP, we find the following relevant policies: 

• Section 3.5 of the NTP on Competitive Framework provides for the creation of an 
environment of competition in the field of telecommunications enhancing rapid 
development in volume, efficiency and accessibility; and  

• Section 4.4.1 of the NTP on Liberalisation provides for the encouragement of a sound 
and orderly competition between the private and public sector as well as among the 
various private sector operators, and for the Government to provide equal and rational 
opportunities to all competitors. 

 
And if we examine the Act, we find a number of provisions relevant to competition issues 
and the BTRC’s role in regulating competition in the Bangladeshi telecommunications 
sector, namely: 

• Section 29(c) requires the BTRC to ensure the efficiency of the national 
telecommunications system and its capability to compete in both the national and 
international spheres; 

• Section 29(d) requires the BTRC to prevent and abolish discrimination in providing 
telecommunications services, to progressively effect reliance on competitive and 
market oriented systems; 

• Section 30(I)(e) requires the BTRC to maintain and promote competition among the 
service providers in order to ensure high quality telecommunications services; 

                                                
2 See Financial Express, Bangladesh Competition Commission in the offing, 26 May 2009, page 1 
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• Section 30(2)(l) requires the BTRC to ensure compliance of the provisions of the Act in 
keeping in view of public interest in general, and to protect the interest of the 
consumers from the unfair practices of the operators and other persons engaged in 
providing telecommunication services in particular; and 

• Section 30(2)(m) requires the BTRC to improve the competition scenario including the 
discharge of the responsibilities to protect an operator of a telecommunication system 
or a service provider from such activities of another operator or providing as are 
damaging to competition, and to facilitate the access of a person intending to 
participate as an operator in the market of telecommunication system or service. 

 
Based on the above policy and legislative provisions, the BTRC has a key role in 
establishing effective competition in Bangladesh under the Act. In particular, the BTRC is 
required to inter alia: 

• Ensure the efficiency and competitiveness of the industry; 

• Prevent any discrimination in providing telecommunication services and promote 
competitive and market-oriented system; 

• Maintain and promote competition among the service providers to ensure high quality 
telecommunication services; 

• Improve the competition scenario including the discharge of the responsibilities to 
protect an operator of a telecommunication system or a service provider from such 
activities of another operator or providing as are damaging to competition; 

• Facilitate the access of a person intending to participate as an operator in the market 
of telecommunication system or service in Bangladesh. 

 
Collectively, the NTP and the Act therefore lay the foundation for an integrated and 
transparent competition framework to be developed as part of process to promote 
competition in Bangladesh.  This is supported by the current inclusion of anti-competitive 
conduct, unfair competition and discrimination provisions in licensing guidelines such as the 
Nationwide Telecommunication Transmission Network (‘NTTN’) Licensing Guidelines.3 
 
3. FRAMEWORK FOR ASSESSING SIGNIFICANT MARKET POWER 
 
3.1 Overview 
 
Competition policy is central part of economic regulation, providing a set of tools to promote 
sustainable competition.  In a competitive market, individual suppliers cannot dictate terms, 
but must respond to the rivalry of their competitors.  Market power occurs when an industry 
participant can unilaterally set and maintain prices and other commercial terms.  
 
Competition policy may be implemented through general competition laws, or through 
competition enhancing rules in specific sectors.  Competition laws aim to promote efficient 
competition by penalising or undoing conduct that reduces competition in a market.  Such 
arrangements generally include: 
 
• Provisions to prevent firms from colluding to increase prices or reduce quantities of 

services, or to exclude other competitors from the market; 

                                                
3 See paragraph 25 of the Draft Regulatory and Licensing Guidelines for Nationwide 
Telecommunication Transmission Network, dated 30 November 2008, No.  BTRC/LL/NTTN 
(307)/2008-1346.  Available at www.btrc.gov.bd/licensing/guidelines/nttn_guidelines.pdf  
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• Provisions to prevent firms with dominant position or significant market power from 
using their market power to exclude competitors from the market; and 

• Provisions to stop (or make subject to certain rules) mergers or acquisitions that would 
reduce competition. 

 
Most countries regulate competition in the telecommunications sector in the following ways: 

• Operators are prohibited from engaging in anti-competitive conduct which has the 
purpose of substantially lessening competition in the market; 

• Operators are prohibited from linking arrangements and entering into collusive 
arrangements that provides for market sharing, rate fixing, boycott of another 
competitor or supplier of telecommunications system or equipment; 

• The regulator may direct operators in a dominant position to cease a conduct which 
has or may have the effect of substantially lessening competition in the market; and 

• The setting of formal access and interconnection rules in relation to essential facilities. 
 
Such an approach to competition regulation takes into consideration the strong market 
position that an incumbent or dominant operator may have or the operator’s control of 
infrastructure and networks that are essential for the development of competition in the 
particular country.  
 
3.2 Market Concentration in Bangladesh Telecommunications Market 
 
Although the telecommunications market in Bangladesh is characterised by a large number 
of operators (particularly in the mobile sector), it remains highly concentrated. In fact, there 
are four operators with market shares (calculated by revenue) of over ten per cent and one, 
Grameen Phone, with a market share of over fifty per cent. 
 
The high degree of market concentration in Bangladesh is illustrated more formally by 
considering the Herfindahl-Hirschman Index (‘HHI’). Used extensively by the United States 
regulatory authorities such as the Department of Justice and the Federal Trade Commission 
in examining the competitive effects of proposed mergers, the HHI is calculated by adding 
the squared market shares of the industry operators. Market share can be measured by 
either revenue or units.  
 
Using the revenue figures in Exhibit 4 below these market shares result in an HHI of 3094. 
When the calculation was repeated using subscriber numbers in Exhibit 3 below as a 
measure of market share, the HHI was 2840.  
 
The Department of Justice suggests that these results can be interpreted as follows4: 

• An HHI below 1000 indicates an non-concentrated index; 

• An HHI between 1000 and 1800 indicates moderate concentration; and 

• An HHI above 1800 indicates high concentration. 
 
Both computations of HHI thus indicate that the voice telecommunications market in 
Bangladesh is highly concentrated.  While this is not however, unusual for global 
telecommunications markets, the high concentration means that close market supervision is 
preferable. 
 

                                                
4 See www.usdoj.gov/atr/public/testimony/hhi.htm  
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3.3 Significant Market Power – Market share thresholds 
 
Market share thresholds can play an important role in competition policy enforcement.  
Competition authorities in many jurisdictions – including those in the telecommunications 
sector have made use of market share thresholds, whether published or internal, as a 
threshold or prima facie way to identify markets in which firms potentially have significant 
market power.  This is illustrated in Exhibit 1 below. 
 
Exhibit 1: Dominance Thresholds 

Source:  Malaysian Communications and Multimedia Commission 
 
However, market share does not of itself equate to market power, but significant market 
power is unlikely in the event of a low market share. As such we do not recommend the 
setting of numerical market share thresholds where a licensee will automatically be found to 
significant market power.  Rather, in such circumstances where a licensee has a market 
share above the threshold there will be a presumption of it having significant market power, 
which can be rebutted by the firm (for example, by demonstrating that barriers to entry are 
low).  To illustrate, see Exhibit 2 over which highlights the case where a company was able 
to demonstrate that although it was estimated by the US FCC to have greater than 58 
percent market share it was held not to be in a dominant position.   
 
In this case of the Bangladesh telecommunications sector, we favour a market share 
threshold of 45 percent based on a range of factors including revenues, subscriber 
percentages and if it were available traffic statistics.  This is consistent with global 
precedents.  If the BTRC considers that, due to inter alia, the lack of detailed industry 
statistics at this time, a lower threshold of 35-40 percent should be set as the presumption 
threshold then this would also supported. 
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Exhibit 2:  CASE STUDY: LIFTING OF DOMINANCE RULING ON AOL TIME WARNER BY US 
FCC IN RELATION TO INSTANT MESSAGING 
 
In January 2001, the United States Federal Communications Commission (‘FCC’) ruled that the 
combination of AOL and Time Warner could pose significant barriers to competitors trying to develop 
their own instant messaging (‘IM’) products.  Both regulators and the firms rivals were concerned that 
combining AOL's leading Internet subscriber base with Time Warner's entertainment content and 
regional cable monopoly would create a dominant position in the market. 
 
The FCC decided In the Matter of Applications for Consent to the Transfer of Control of Licenses and 
Section 214 Authorizations by Time Warner Inc. and America Online, Inc., Transferors. to AOL Time 
Warner Inc., Transferee, 16 FCC Rcd 6547 (2001) inter alia that: 
 

“AOL Time Warner may not offer an advanced, IM-based high-speed services (“AIHS”)5 
application that includes the transmission and reception, utilizing a names and presence directory 
(“NPD”) over the Internet Protocol path of AOL Time Warner broadband facilities, of one- or two-
way streaming video communication using NPD protocols – including live images or tape – that 
are new features, functions, and enhancements beyond those offered in current offerings unless 
and until AOL Time Warner has successfully demonstrated it has complied with one of the 
following grounds for relief. 
…. 
“Option Three.  AOL Time Warner may seek relief from the condition on offering AIHS video 
services by filing a petition demonstrating that imposition of the condition no longer serves the 
public interest, convenience and necessity because there has been a material change in 
circumstance, including new evidence that renders the condition on offering AIHS video services 
no longer necessary in the public interest, convenience, and necessity.  If AOL Time Warner 
proffers market share information as evidence that the condition no longer is necessary in the 
public interest, convenience, and necessity, AOL Time Warner must demonstrate that it has not 
been a dominant provider of NPD services for at least four (4) consecutive months.” [Our 
emphasis] 

 
On 2 April 2003, AOL Time Warner lodged a petition with the FCC for relief from the condition 
restricting AOL Time Warner’s provision of streaming video AIHS via AOL Time Warner broadband 
facilities (‘AOL Time Warner Petition’).6  In summary, to meet the FCC's criteria for dropping the 
restriction, AOL Time Warner must show that its AOL Instant Messenger and ICQ networks no longer 
represent a "dominant" position in the free, public IM space. 
 
In its submission, AOL Time Warner argued it was no longer dominant in IM including that inter alia 
there is: 
 

1. No factual basis to conclude the AOL Time Warner is dominant as its market share has fallen 
from 100 percent to 58.5 percent7 and it has two strong competitors in Microsoft and Yahoo!; 

 
2. No legal basis to conclude that AOL Time Warner is “Dominant” In IM; and 

 
3. No economic basis to conclude that AOL Time Warner is “dominant” in IM today or that IM is 

likely to “tip” to AOL Time Warner in the future. 

                                                
5 AIHS applications are defined in the order to be bandwidth-intensive and therefore applications 
that work best with high-speed Internet access.  AIHS applications include time sensitive, “latency 
dependent” applications such as talking, game playing, and video conferencing. 
6 Available at www.fcc.com  
7 In AOL Time Warner’s April 2003 filing to the FCC, AOL Time Warner said Media Metrix data 
showed that its instant messaging market share had slipped to an average of 58.5% in the 
preceding four-month period, while Microsoft and Yahoo! averaged 22.2% and 19.3%, respectively. 
But Media Metrix's July 2003 estimates put AOL's market share at 75.4%; the discrepancy may 
stem from the fact that the numbers AOL Time Warner used in April came from a specially 
commissioned report. 
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CASE STUDY CONTINUED: 
 
In relation to the second point above, AOL Time Warner noted8 that the FCC since 1980 with the 
Dominant/Non-Dominant First Report and Order9 “dominance” in communications markets has been 
directly equated with market power.  Market power, according to the FCC, is “the ability to profitably 
set prices above competitive levels or to effectively lower prices to forestall entry by new competitors 
or eliminate existing competitors.”10  The relevant indicia of market power (or the lack thereof) include 
the number and size of competing firms, the nature of barriers to entry, the availability of reasonably 
substitutable services, and the control of bottleneck facilities and demand as well as elasticities of 
supply and demand.  A declining market share may also indicate the absence of market power.11 
 
They also pointed out in their Petition to the FCC that the growing presence of competing IM services 
over alternative infrastructure – namely cellular mobile networks further undermines notions that AOL 
is “dominant” and proves that “network effects” do not drive innovation and adoption.12 
 
AOL Time Warner also makes the argument that “…this artificial restraint on AOL‘s provision of 
streaming video AIHS harms the public interest by negatively affecting investment and innovation. 
Continued application of the condition serves only to deprive consumers of the benefits of competition 
- namely, increased innovation and choice.  When a merger condition that was intended to protect 
competition instead turns out to burden innovation and reduce competition, as is the case here, the 
Commission must remove it.”13 
 
Following a request for submissions from the public by the FCC on 4 April 2003 (responses were due 
by 5 May 2003), on 19 August 2003, the Commission after due consideration agreed to lift the 
restrictions on AOL Time Warner in relation to AIHS services as its IM services were no longer 
dominant. The FCC noted that allowing AOL Time Warner would offer a third alternative to MSN's and 
Yahoo's video streaming services (which had already been launched) and "accelerate the pace of 
innovation for IM services." 
 
In a public statement, the FCC chairman Michael Powell, also noted that: 
 
 "The fact that AOL Time Warner's market share is decreasing in a growing market, combined 

with the fact that two nontrivial competitors - Microsoft and Yahoo - have established stable and 
growing market shares, directly contravenes the theory that the market is tipping towards AOL 
Time Warner”. 

 
 
3.4 Proposed Approach to Competition Regulation 
 
In this respect, it is the ITU Expert’s recommendation that any approach to developing 
effective competition regulation in Bangladesh’s telecommunications sector should be based 
on the following: 

                                                
8 See AOL Time Warner Petition, page 13ff 
9 Policy and Rules Concerning Rates for Competitive Common Carrier Services and Facilities 
Authorizations Therefor, First Report and Order, 85 F.C.C.2d 1, 21-22 ¶‘fi 56-61 (1980)  
(“Dominant/Non-Dominant First Report and Order”).  
10 Ibid at page 56. A firm that is not constrained by competition from a sufficient number of existing 
and potential competitors can profitably raise price above costs -- or prevent price from falling to 
costs -- by either directly restraining its own output or by restraining the output of its competitors. 
11 Policy and Rules Concerning Rates for Competitive Common Carrier Services and Facilities 
Authorizations Therefor, Fourth Report and Order, 95 F.C.C.2d 554 n. 19 (1983). Policy and Rules 
Concerning Rates for Competitive Common Carrier Services and Facilities 
12 See AOL Time Warner Petition, page 25. 
13 See AOL Time Warner Petition, page 5. 
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• The competition framework should establish a ‘level playing field’ and free licensees 
from regulatory constraints wherever possible, permitting them to be responsive to 
changing consumer demands and not stifle innovation; 

• There should be clearly defined mechanisms to curb dominant and anti-competitive 
behaviour of licensees in order to avoid any adverse impacts on Bangladesh’s 
telecommunications sector. 

 
Taking into consideration the market developments in the Bangladeshi sector since the 
introduction of the Telecommunication Act 2001, an ex-post approach to regulation of 
competition is more suitable to local market circumstances, although as we detail later in this 
report the BTRC may decide to relax certain rules and apply them only to those operators 
who are determined to have SMP.  Generally though, preemptively over regulating market 
participants through a regime of ex-ante instruments in Bangladesh is likely to stifle 
innovation and chill investment when sector returns are already under pressure.  This is 
especially since there are a number of regulatory rules promulgated by the BTRC which 
already regulate both retail and wholesale market behaviour (eg Interim Tariff Directive etc). 
 
Based on the three (3) draft documents (which are attached as Appendix B) which have 
been prepared namely: 

(a) Draft Telecommunications Competition Regulations 2009; 

(b) Draft Telecommunications Significant Market Power Licensed Operator Instruction 
2009; and 

(c) Draft Telecommunications Significant Market Power Commission Instruction 2009, 
 
the introduction of two level competition regulation is recommended for the Bangladeshi 
telecommunications sector.  This would comprise: 
 
 Level 1: Licensed operators are prohibited from engaging in conduct that has the 

purpose of substantially lessening of competition; and 
 
 Level 2: The BTRC may determine that a licensed operator has significant market 

power in a telecommunications market and direct the licensee with significant market 
power to take certain steps or cease the conduct in the telecommunications market. 

 
Corollary to this recommendation on adopting a two level competition regulation structure is 
the need to recommend to the BTRC the adoption of: 

• basic concepts of competition policy including Market definition (product and 
geographic market), Barriers to entry (economics of scale, switching costs, capital 
requirements, cost disadvantage, distribution channels, government policy) and Market 
power and dominance (significant market power, market dominance); and 

• suitable remedies to address anti-competitive conduct including injunctions. 

 
It is against these draft regulatory documents that the following analysis of significant market 
power has been undertaken by the ITU Expert. 
 
The proposed process for dealing with any complaints is detailed in Exhibit 3 below. 
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Exhibit 3: Recommended Complaints Procedure for The BTRC 
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4. IDENTIFIED MARKETS AND MARKET ANALYSIS 
 
4.1 Methodology 
 
There are a large number of potential markets in the Bangladeshi telecommunications sector 
that may be relevant for an analysis of significant market power.  However, given the lack of 
detailed market statistics and the tight timetable for the project, the study has necessarily 
focused on the key market segments: 

• which are important in terms of (a) policy focus, (b) their quantitative size and (c) their 
likely material impacts on the sector as a wholesale or cost input (eg international 
capacity); and 

• where significant market power can more easily established on the basis of global 
precedents 

 
For this reason, four (4) markets were the initial focus of review.  These were namely: 
 

(1) Domestic voice services; 
(2) Interconnection services – related to wholesale call termination; 
(3) Transmission capacity; and 
(4) International capacity and services. 

 
However, following a review of the information supplied by both the BTRC and industry and 
interviews conducted whilst on the mission to Dhaka, no prima facie case was established in 
relation to transmission capacity, except in relation to the domestic backhaul transmission 
capacity to the cable landing station.  It was therefore decided to include this domestic 
backhaul transmission capacity within the scope of the significant market power review of 
the international capacity and services. 
 
4.2 Assessment of Domestic Voice Services Market 
 
The first question to address in any assessment of the domestic voice services market in 
Bangladesh is to assess whether there is a unified converged market for domestic services 
or there are separate markets for mobile (cellular) telephony and fixed (PSTN) telephony 
services. Furthermore, is there a separate market for GSM versus CDMA mobile telephony 
services. 
 
Given the degree of both call and service substitution in Bangladesh and the support 
widespread industry view that there is a single converged market for domestic voice services 
in Bangladesh. In this, Bangladesh is not alone; in fact it is a global phenomenon with even 
significant fixed-to-wireless substitution in developed country markets.  Therefore from both 
a demand and supply perspective, we consider that mobile (GSM and CDMA) and fixed 
(PSTN) services are close substitutes, notwithstanding material differences in the 
functionality between the two, in relation to mobility etc. 
 
If we examine the supply structure of the Bangladeshi telecommunications sector (see 
Exhibit 4), we find that Grameen Phone is the leading provider of domestic access and 
domestic services with nearly 44 percent of subscriber connections.  Importantly, the 
geographic reach of the Grameen Phone network is greater than 98 percent.14 

                                                
14 Grameen Phone, Annual report 2007, page 7 
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Exhibit 4: Number of Bangladesh Telecommunications Subscribers 
OPERATOR July 2008 

(m) 
April 2009 

(m) 
Percentage of 

total 
Subscribers 

Grameen Phone Limited  (GP) 15.73 21.02 43.9% 
Orascom Telecom Bangladesh Limited 
(Banglalink) 

 
6.61 

 
10.90 22.8% 

TM International (Bangladesh) Limited 
(Aktel) 

 
6.67 

 
8.83 18.4% 

Pacific Bangladesh Telecom Limited 
(Citycell) 

 
1.31 

 
1.92 4.0% 

Warid Telecom International (Warid) 1.14 2.41 5.0% 
Teletalk Bangladesh Ltd. (Teletalk) 0.91 1.42 3.0% 
Bangladesh Telecommunications 
Company Limited (BTCL) 

 
0.88 

 
0.872 1.8% 

Ranks Telecom Ltd 0.09 0.16 0.3% 
Other smaller PSTN operators 0.20 0.37 0.8% 
TOTAL 33.5 47.9 100.0% 
Source:  BTRC, May 2009 
 
The leading position of Grameen Phone is confirmed from an analysis of sector revenues as 
detailed in Exhibit 5 below.  Both Grameen Phone itself and AMTOB15 have also indicated 
that only Grameen Phone is profitable at the present time. 
 
Exhibit 5: Estimated Bangladesh Telecommunications Industry Revenues 
OPERATOR 
 

Revenue (Taka) Revenue (USD) % Revenue 

Grameen Phone Limited  (GP) 54,303,146,000 789,003,000 50.2% 
TM International (Bangladesh) Limited 
(Aktel) 

14,390,100 000 209,082,000 13.3% 

Orascom Telecom Bangladesh Limited 
(Banglalink) 

13,261,820,425 192,689,000 12.3% 

Pacific Bangladesh Telecom Limited 
(Citycell) 

3,470,266,620 50421,000 3.2% 

Warid Telecom International (Warid) 2,010,037,500 29,205,000 1.9% 
Teletalk Bangladesh Ltd. (Teletalk) 5,100,000,000 74,101,000 4.7% 
Bangladesh Telecommunications 
Company Limited (BTCL) 

15,600,000,000 226,662,000 14.4% 

Other operators Negligible 
TOTAL 108,135,370,545 1,571,164,000 100% 
Source:  ITU Expert analysis based on various sources including company annual reports, and 
estimates where required.  Exchange rate of Tk68.825=USD1.0 has been used. 
 
Importantly, as evidenced by the recent tariff reductions from Grameen Phone16 it has 
considerably more financial pricing freedom to reduce its prices than other operators 
notwithstanding the retail regulation contained in Interim Directive on Tariffs 2007.   
 
In summary then, we would submit that Grameen Phone enjoys a position of economic 
strength which enables it to prevent effective competition being maintained in domestic voice 
services by affording it the power to behave, to an appreciable extent, independently of its 
competitors, customers and ultimately consumers.  Currently it is only constrained by retail 
and wholesale regulation issued by the BTRC. 

                                                
15 AMTOB presentation, Challenges in the BD Regulatory regime, Dhaka, 28 May 2009 
16 Grameen Phone, Grameenphone introduced new tariff, 19 March 2009, 
www.grameenphone.com/index.php?id=479  
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4.3 Assessment of the Interconnection Services Market 
 
4.3.1 Introduction 
 
Interconnection allows telecommunications customers in Bangladesh to communicate 
seamlessly, via voice or data, with customers on other mobile and fixed (PSTN) networks.  
‘Call termination’ refers to the segment of the call from the point of interconnection (‘POI’) to 
the receiver of the call (ie the called party).  
 
4.3.2 Termination Market  
 
If a customer has subscribed to a particular network (eg BTCL or AKTel), any call to that 
person must be terminated on that network. This is replicated in the case of each and every 
operator.  
 
It is highly unlikely that customers will subscribe to multiple networks for interconnection 
purposes. Retail subscribers purchase end-to-end call services from a particular operator. 
The operator is responsible for the purchase of the termination services when the subscriber 
chooses to call a number on another network.  
 
Demand substitutes are lacking. Calling a person other than the desired recipient is clearly 
unsatisfactory. Calling a mobile is not a substitute for calling a fixed line and vice versa 
furthermore there are no competing fixed line providers – other than through VOIP or voice 
over broadband (‘VOBB’) services.  
  
Given that phone numbers are unique by design, there is no supply side substitute for calling 
a particular number.  
 
On the facts, network operators have an incentive to charge prices above the competitive 
level for call termination services to a particular customer on their own networks as they are 
monopoly suppliers of that service. These markets should be aggregated so as to analyse a 
single market for each service provider. Therefore significant market power should be 
acknowledged in the market for call termination on the operator’s own network. 
 
4.3.3 Significant Market Power Determination 
 
Given the nature of the system, it is commonly held that each network operator is a 
monopoly supplier in the provision of termination services to and from their own network. 
Therefore, they should be recognized as having significant market power in these markets. 
This would give the BTRC the necessary authority over the licensed operator to 
prevent/remedy any action contributing to the substantial lessening of competition.  
 
The recognition of these operators as having significant market power is particularly 
important in the market for termination, as it allows greater regulatory oversight of a service 
that is subject to anti-competitive behaviour in a way that may not be restrained by market 
forces. If a provider raises termination charges dramatically, it will not see the mass 
departure of customers from its network in the way that it would if call tariffs were increased 
by a comparable amount. This is because the customer is not directly affected by the 
increase in the termination charge. Rather, it is paid by those who call the customer. 
 
The approach outlined above is accepted in calling-party-pays (CPP) markets worldwide. 
These include the United Kingdom, other members of the European Union, and Pakistan. 
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While it is possible to argue that each and every licensed operator has significant market 
power in relation to call termination to its customers, given the very small size of fixed 
(PSTN) operators other than BTCL, we would recommend that, at this time, they should not 
be assessed as having significant market power. 
 
4.4 Assessment of the Transmission Services Market 
 
Prior to the mission to Dhaka it was initially considered that the transmission services market 
should be assessed, discussions with industry representatives highlighted that given the 
level of self-provisioning by BTCL and the Access Network (“ANS”) operators as well as new 
optical fibre network rollout by the new NTTN licensed operators there was little evidence of 
significant market power in this market which would warrant further investigation at this time 
except in relation to domestic backhaul from Dhaka and Chittagong to the cable landing 
station at Cox’s Bazar. 
 
4.5 Assessment of the International Services Market 
 
With the promulgation of the ILDTS Policy in 2007 and its implementation in early 2008, 
competition was introduced into the international services market in Bangladesh for the first 
time.  In accordance with the ILDTS policy licensing process in addition to the incumbent 
BTCL (previously BTTB), three (3) international gateway licences (IGW) were issued to 
Banglatrack Limited, Mir Telecom Limited and Novetel Limited, and one (1) International 
Internet gateway licences was issued to Mango Teleservices Limited. 
 
Notwithstanding the introduction of new licensees, competition is the international services 
market remains nascent.  From discussions with BTCL and competitive providers, current 
provisioned international capacity into Bangladesh is 49 STM-1s with 40 of those STM-1s 
provisioned by BTCL.  In addition, BTCL controls the essential facility of the submarine cable 
landing station at Cox’s Bazar and access to the major international submarine cable into 
Bangladesh – SEA-ME-WE 4 (‘SMW4’) (see Exhibit 6 below).  There are also satellite 
backup capacity in place. 
 
Exhibit 6: Current BTCL international connectivity 
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While there are currently various proposals for overland routes to India and additional 
submarine cable system connectivity, BTCL remains the dominant provider.  BTCL – or its 
subsidiary or sister company Bangladesh Submarine Cable Company Limited (‘BSCCL’) 17 
also control the key backhaul routes from Dhaka and Chittagong to the CLS at Cox’s Bazar. 
We have been advised by industry representatives that while a rudimentary ‘carrier hut’ is 
being built at the CLS for competitive carrier co-location presently all traffic must be routed 
on BTCL backhaul capacity from the POIs in Dhaka and Chittagong.  We have been advised 
that the prices for such backhaul capacity, while falling are prohibitively expensive – in fact 
the cost of the domestic backhaul is similar or greater to the cost of the international capacity 
to Europe and Asia.  Likewise the cost of international bandwidth out of Bangladesh is very 
expensive in world terms – such high costs are likely to have a material impact on the take-
up of broadband services. 
 
Importantly, while there is some tariff regulation in place (see Approved Tariff for Submarine 
Cable Related Services) and there is currently an internal review of such charges, certainly 
there are non viable substitutes for such connectivity at this time and for the medium term. 
 
In summary then, we would submit that BTCL/BSCCL enjoys a position of economic 
strength which enables it to prevent effective competition being maintained in international 
services (and the domestic backhaul capacity to the CLS) by affording it the power to 
behave, to an appreciable extent, independently of its competitors, customers and ultimately 
consumers.  The CLS and related capacity is an essential facility which is not able to be 
easily or economically replicated.  Currently BTCL/BSCCL is only constrained by retail and 
wholesale regulation issued by the BTRC. 
 
 
5. CONSISTENCY OF PROPOSED APPROACH WITH BANGLADESH’S WTO 

COMMITMENTS ON TELECOMMUNICATIONS 
 
5.1 Overview 
 
The series of telecommunications commitments that make up a portion of the General 
Agreement on Trade in Services are referred to as the WTO Basic Telecommunications 
Agreement (“BTA”).  The BTA established the basis for structural reform of the 
telecommunications sector aimed at removing barriers to entry and competition, and sets out 
in the “Reference Paper on Regulatory Principles (“Reference Paper”) a set of definitions 
and principles on the regulatory framework for the basic telecommunications services and 
certain value added services.  These regulatory principles are legally binding for those WTO 
members who have committed to it by appending the document, in whole or in part, to their 
schedule of commitments. 
 
5.2 Bangladesh’s WTO commitments18 
 
Bangladesh became a member of the WTO in 1995 and was an original signatory to the 
BTA. It did not however make commitments to adhere to the Reference Paper.  
 

                                                
17 There is currently some debate about the current ownership of the BSCCL and whether its 
ownership may change in the near future.  Certainly, there is no contractual arrangement between 
BTCL and BSCCL in relation to the supply of international capacity (by BSCCL to BTCL) and/or the 
supply of personnel (by BTCL to BSCCL). 
18 See www.wto.org/english/tratop_e/serv_e/telecom_e/telecom_highlights_commit_exempt_e.htm  
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It has taken an Article II Most Favoured Nation exemption to enable Government or the 
Government-run operators to apply differential measures such as accounting rates and in 
bilateral agreements with other operators or countries. It did not however take an exemption 
to the larger obligation to ensure its major supplier offer services to all Member Country 
suppliers on a reasonable and non-discrimination access. 
 
Although Bangladesh has not committed to the Reference Paper and therefore, is not 
obliged to comply with the principles set out therein, nevertheless, the principles in the 
Reference Paper has been endorsed by both developed and developing countries as being 
beneficial to adopt. The proposed principles on “significant market power” in the draft 
Telecommunications Competition Regulations 2009 in fact reflect and are consistent with the 
principles on competitive safeguards as set out in the Reference Paper.  
 
The extract of the principles on competitive safeguards and interconnection from the 
Reference Paper is set out in Appendix C. 
 
6. CONCLUSIONS AND WAY FORWARD 
 
In this Mission Report and its Appendices all of the Mission Duties and Deliverables have 
been undertaken including but not limited to the a review of the relevant provisions of the 
legislation, and assessment of the ‘state of competition’ and the preparation of draft 
Competition Regulations and related Instructions.  This is outlined in Exhibit 7 below. 
 
 
Exhibit 7: Project Road Map and Next Steps 



  Significant Market Power 

REVISED FINAL 5 July 2009          18 

While the Competition Regulations sets out the general competition provisions and 
prohibitions, tasks 1, 3, 4 and 5 are addressed in the Instructions. In particular, Tasks 1, 4 
and 5 are addressed in the Draft Telecommunications Significant Market Power Commission 
Instruction while Task 3 is addressed in the Draft Telecommunications Significant Market 
Power Licensed Operator Instruction.  Task 2 is addressed in Section 4 of this Mission 
Report. 
 
So what are the suggested next steps for the BTRC to put in place SMP regulation? 
 
It is recommended that the BTRC should, after reviewing the draft legal documents attached 
as Appendix B, including making amendments as appropriate, undertake consultation with 
the licensed operators and other stakeholders about their implementation.  At least one (1) 
month should be provided for public consultation. 
 
After the receipt of comments, the BTRC should finalise and promulgate the final 
competition regulations and instructions taking into account, where appropriate industry 
comments.  So that by the end of September 2009, the Competition Regulations and 
Instructions could be force. 
 
There is also considerable value in conducting a briefing workshop on the new Competition 
Regulations and Instructions either prior to public comment being required or on the date 
that new Competition Regulations and Instructions come into force.  Similar to the half-day 
workshop during this Mission, such a workshop will provide a greater understanding of the 
key competition concepts and prohibited conduct for the industry and BTRC participants. 
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7. RESPONSE TO THE BTRC’S COMMENTS ON DRAFT SMP REPORT 
 
The BTRC provided its detailed comments in respect of the draft SMP Mission Report and 
Draft Regulations and Instructions on 1 July 2009.  In response to inter alia comments and 
proposed amendments, all of the proposed amendments of the BTRC to the draft ITU Expert 
documents are supported except for the following proposed changes, namely; 
 
• In relation to draft proposed Telecommunications Competition Regulations 2009, 

the proposed change to Regulation 13 to insert a new Regulation 13(2) is not 
supported because, in law, we consider that the legitimate scope of any injunction 
should be to refrain and/or forbid a party from doing a certain act or acts as opposed 
to compelling a party to do something; and 

 
• In relation to the draft proposed Telecommunications Significant Market Power 

Commission Instruction 2009 the proposed changes to paragraph 6(b) to include 
new categories dumping, absorption of competitor or competing technology, patent 
misuse and copyright misuse and digital rights management (and the corresponding 
later definitions) are not supported.  This is for three main reasons, namely: 

 
(a) Dumping is already covered within the definition/category of predatory pricing and 

it should not be duplicated.  Predatory pricing is the correct term in relation to the 
pricing of services like telecommunications services when the term ‘dumping’ is 
usually confined to goods, products or physical commodities; 

 
(b) The proposed categories of (i) absorption of competitor or competing technology, 

and (ii) patent misuse and copyright misuse are categories of anti-competitive 
conduct which are the focus of general competition law regulators in foreign 
countries rather than telecommunications regulators.  As such the proposed 
inclusion of these very complex categories of anti-competitive conduct inside the 
Bangladesh SMP regime for telecommunications services is inappropriate.  It 
merely introduces regulatory uncertainty.  It is also unlikely that the BTRC could 
“prove” such anti-competitive conduct when regulators who are considerably 
better resourced such as the EU Commission find it difficult to prove such cases.  
Instead we would recommend a focus on the typical anti-competitive conduct in 
the telecommunications sector; and 

 
(c) The proposed category of digital rights management (‘DRM’) should not be 

included in the SMP regime.  It is strongly opposed.  The proposed definition 
refers to “… Licensed Operators from selling used media as would be allowed by 
the first doctrine”.  What does this mean in the context of the SMP regime and 
Bangladeshi law? What is the intent of this provision?  It is unclear. 

 
Firstly, DRM is the focus of copyright law.  As such it is arguable that this provision 
is inconsistent and contrary to the new Bangladesh Copyright Law 2000 which 
was prepared in order for Bangladeshi copyright law to be consistent with its WTO 
membership and including the Agreement on Trade-Related Aspects of 
Intellectual Property Rights (‘TRIPS’).  Secondly, the ‘first sale doctrine’ is a US 
only copyright law concept which does not have any application in UK nor other 
common law countries. While there is a similar concept called the “doctrine of 
exhaustion” under EU law (which applies in the UK) and some other countries, but 
it is unclear to us, and we suspect to the local telecommunications industry what 
the ‘used media’ which is being referred.  As such this change should not be made 
to the draft provided. 
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8. ADDITIONAL SUGGESTIONS AND COMMENTS 
 
While beyond the scope of the SMP Project, a number of other important policy and 
regulatory issues arose during the Mission as part of the interaction with industry 
stakeholders in Bangladesh.  A number of these issues and suggested approaches to 
address them are highlighted to the BTRC for their consideration and appropriate action. 
 
If such issues were to be addressed then they are likely to have a material positive impact 
on facilitating sustainable competition, promoting investment in the sector and increasing 
broadband rollout and penetration.  All of which would have positive effects on the 
Bangladesh economy.  They include: 

• Database of Industry Statistics.  There is a need for the BTRC to undertake a data 
gathering exercise and require quarterly reporting by the licensed operators on a range 
of issues including revenues split between voice and data, minutes of traffic, number of 
SMS, investment, coverage etc.  Such material could be collated and be available 
publicly.  It could then be used as part of the input required by the ITU and other 
global/regional bodies.  The availability of such data would make this project (and 
indeed later projects) easier to undertake by providing a strong empirical foundation for 
policy and regulatory development; 

• Review of the Access Framework and associated Rules.  Following on the SMP 
Project, there would seem to be a compelling argument for the BTRC to review and 
address a number of related access (interconnection) issues.  This includes access to 
the cable landing station, co-location, equal access, local loop unbundling – to facilitate 
fixed xDSL broadband deployment, non-discrimination, equivalence in supply of 
capacity, availability of interconnect capacity etc.  Such a review should be more than 
access prices but should also focus on the rights of access provided to other licensed 
operators; 

• Promotion of Broadband Wireless.  While the BTRC has taken many positive steps 
to address Bangladesh’s current broadband divide, we would urge the early offering of 
3G spectrum at a reasonable price in order for the ANS operators to rollout out 3G and 
HSDPA/HSPA+ services in many areas of the country.  Like many emerging markets 
such a rollout of broadband services is likely to be well-supported by consumers and 
again be positive for Bangladesh’s interconnectedness.  Other issues related to this 
are the need to provide certainty to current ANS Operators post the current licence 
periods (this issue should be addressed as soon as practicable in order to increase 
industry certainty); 

• Backhaul Availability.  Any move to facilitate broadband take-up in Bangladesh may 
require a review of the current policy as new licences granted under the ILDTS Policy 
may preclude or slightly reduce the required investment in transmission capacity.  
Significant new investments in transmission capacity are required to support the move 
from voice to data services as the bandwidth required almost rises exponentially.  New 
transmission capacity will not only be required on long haul routes but also short haul 
routes – for example, from the BTS to the BSC/MSC; and 

• Appeals Tribunal.  Given the proposed SMP regime and possible remedies for anti-
competitive conduct which is in contravention of the competition regime there would be 
considerable value (and increased industry certainty) for the creation of a specialist 
Appeals Tribunal in Bangladesh. 
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APPENDIX C 
 
EXTRACT OF WTO PRINCIPLES ON COMPETITIVE SAFEGUARDS AND 
INTERCONNECTION 
 
The following are the definitions and principles on competitive safeguards and 
interconnection for the basic telecommunications services as extracted from the WTO 
Reference Paper. 
 
Definitions 
 
Users mean service consumers and service suppliers. 
 
Essential facilities mean facilities of a public telecommunications transport network or 
service that   
 
(a) are exclusively or predominantly provided by a single or limited number of suppliers;  

and   
 
(b) cannot feasibly be economically or technically substituted in order to provide a service.   
 
A major supplier is a supplier which has the ability to materially affect the terms of 
participation (having regard to price and supply) in the relevant market for basic 
telecommunications services as a result of:   
 
(a) control over essential facilities;  or 
 
(b) use of its position in the market. 
 
1. Competitive safeguards  
 
1.1 Prevention of anti-competitive practices in telecommunications  
 
Appropriate measures shall be maintained for the purpose of preventing suppliers who, 
alone or together, are a major supplier from engaging in or continuing anti-competitive 
practices.  
 
1.2 Safeguards  
 
The anti-competitive practices referred to above shall include in particular: 
 
(a) engaging in anti-competitive cross-subsidization;  

 
(b) using information obtained from competitors with anti-competitive results;  and  

 
(c) not making available to other services suppliers on a timely basis technical information 

about essential facilities and commercially relevant information which are necessary 
for them to provide services. 

 
2. Interconnection 
 
2.1 This section applies to linking with suppliers providing public telecommunications 

transport networks or services in order to allow the users of one supplier to 
communicate with users of another supplier and to access services provided by 
another supplier, where specific commitments are undertaken.   
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2.2 Interconnection to be ensured   
 
Interconnection with a major supplier will be ensured at any technically feasible point in the 
network.  Such interconnection is provided.   
 
(a) under non-discriminatory terms, conditions (including technical standards and 

specifications) and rates and of a quality no less favourable than that provided for its 
own like services or for like services of non-affiliated service suppliers or for its 
subsidiaries or other affiliates;   

 
(b) in a timely fashion, on terms, conditions (including technical standards and 

specifications) and cost-oriented rates that are transparent, reasonable, having regard 
to economic feasibility, and sufficiently unbundled so that the supplier need not pay for 
network components or facilities that it does not require for the service to be provided;  
and   

 
(c) upon request, at points in addition to the network termination points offered to the 

majority of users, subject to charges that reflect the cost of construction of necessary 
additional facilities.   

 
2.3 Public availability of the procedures for interconnection negotiations 
 
The procedures applicable for interconnection to a major supplier will be made publicly 
available.   
 
2.4 Transparency of interconnection arrangements 
 
It is ensured that a major supplier will make publicly available either its interconnection 
agreements or a reference interconnection offer.   
 
2.5 Interconnection:  dispute settlement   
 
A service supplier requesting interconnection with a major supplier will have recourse, either:   
 
(a) at any time or   
 
(b) after a reasonable period of time which has been made publicly known to an 

independent domestic body, which may be a regulatory body as referred to in 
paragraph 5 below, to resolve disputes regarding appropriate terms, conditions and 
rates for interconnection within a reasonable period of time, to the extent that these 
have not been established previously. 
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Introduction

Consistent with the scope of works for the project, this competition workshop
focuses on the concept of Significant Market Power and its application to
Bangladesh.

For today’s workshop, we have divided the workshop into three sessions:

Session 1: Introduction to Basic Competition Concepts;

Session 2: Case Studies on Competition Policies; and

Session 3: Current Competition Laws in Bangladesh and the Way
Forward.
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 Role of Competition Policy

Competition policy may be implemented through general competition laws, or
through competition enhancing rules in specific sectors.  Competition laws aim
to promote efficient competition by penalising or undoing conduct that reduces
competition in a market.

Such arrangements generally include:

Provisions to prevent firms from colluding to increase prices or reduce
quantities of services, or to exclude other competitors from the market;

Provisions to prevent firms with dominant position or significant market power
from using their market power to exclude competitors from the market;

Provisions to stop (or make subject to certain rules) mergers or acquisitions
that would reduce competition.

Competition policy is central part of economic regulation, providing a set of tools to
promote sustainable competition.

In a competitive market, individual suppliers cannot dictate terms, but must respond to
the rivalry of their competitors.  Market power occurs when an industry participant can
unilaterally set and maintain prices and other commercial terms.
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 Competition Regulatory Framework: Ex post or Ex Ante

Advantages:

•  Attempts to stop conduct only
shown to be harmful;

•  Lower information and monitoring
requirements; and

•  Least disruptive regulatory
approach for emerging markets

Ex post: after the event regulation relating
to specific allegations of market abuse

Ex ante: anticipatory intervention mainly
concerned with market structure

Disadvantages:

•  Triggered only after anti
competitive conduct has occurred;

•  Securing information from accused
firm is difficult; and

•  General competition provisions
may be unsuitable for industry
specific issues

Advantages:

•  Sets forward looking expectations
for firm behaviour;

•  Provides industry certainty by
setting clear rules; and

•  Promotes a greater degree of
transparency

Disadvantages:

•  Can lead to excessive or
unnecessary regulation;

•  Can create market distortions
through regulatory arbitrage ; and

•  Regulatory processes are costly
and prone to capture by regulated
entities.
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Common Approach To Competition Regulation

Most countries regulate competition in the telecommunications sector in the
following ways:

Operators are prohibited from engaging in anti-competitive conduct which has
the purpose of substantially lessening competition in the market;

Operators are prohibited from linking arrangements and entering into collusive
arrangements that provides for market sharing, rate fixing, boycott of another
competitor or supplier of telecommunications system or equipment; and

The regulator may direct operators in a dominant position to cease a conduct
which has or may have the effect of substantially lessening competition in the
market.

The setting of formal access and interconnection rules in relation to essential
facilities.

Such  an approach to competition regulation takes into consideration the strong
market position that an incumbent operator may have or the operator’s control of
infrastructure and networks that are essential for the development of competition in
the particular country.
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Common Forms of Anti-Competitive Conduct

Telecommunication operators with market power (usually incumbent players with
legacy assets) may try to use their position to reduce competition.

Common forms of
anti-competitive conduct

Abuse of
dominance

Cross-
subsidisationRefusal to supply

Trying and
bundling of

services

Exclusionary and
predatory pricing

Customer lock-in
and restrictive
agreements

Misuse of
information

Vertical price
squeeze
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Basic Concepts of Competition Policy

An assessment of effective competition occurs through an identification of the
relevant market and the evaluation of evidence against specific criteria

Of geographic market

Of product market

Significant market power

Market dominance

• Economies of scale

• Switching costs

• Capital requirements

• Cost disadvantages

• Distribution channels

• Government policy

Market Definition

Barriers to Entry

Market power and
dominance

(ex-ante versus ex-
post regulation)

Basic concepts of
competition policy
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Prohibition against anti-
competitive conduct

Market Definition

Meaning of
“conduct”

Meaning of
“competition”

Meaning of
“purpose”

Meaning of
“substantially

lessening”

How broad or narrow the
definition will be the
fundamental basis to

underpin regulatory  findings

Key Prohibition: A licensee shall not engage in any conduct which has the purpose of
substantially lessening competition in a market.

Assessment of Competition
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The common approach used in other jurisdictions in determination of competition requires
an assessment of the following elements:

• What is meant an “conduct”?
• What is meant the purpose or effect or likely effect?
• What is meant by “substantially lessening”?
• What is meant by “competition”?
• What is meant by “telecommunications market”?

All the above elements must be fulfilled in order for a Court or Regulator to hold that the
provision has been contravened by a licensee.

The concept of “substantially lessening” is unfamiliar under Bangladeshi law but there are
authorities in other jurisdictions which may provide useful guidance.  For example, Australia
has a similar test of “substantially lessening of competition” court decisions which have been
heavily utilised by the Malaysian Communications and Multimedia Commission.

In practice, the definition of the relevant telecommunications market is likely to be
undertaken first by the Regulator.  This because without having defined the market it is not
possible to assess whether there has or could have been a substantial lessening of
competition in that telecommunications market.

Assessment of Competition
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Regulators may determine that an operator is dominant and direct it to cease conduct
which has or may substantially lessen competition.

Market Definition
Meaning of ‘dominant

position’

Determine a licensed
operator is in a dominant

position

Behavioural issues
• Supply behaviour
• Pricing behaviour
• Degree of independence

Structural Issues
• Market share
• Global technology and commercial trends
• Level of vertical integration
• Extent of barriers to entry
• Degree of service differentiation

Usually market
share no < than 35%,

but often > 50%

Usually involve
significant barriers

to entry

Another Key Concept: Dominance or Significant Market Power
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Market dominance is an extreme form of market power, with definitions varying
significantly in the laws and jurisprudence of different countries.  However, dominant
market behaviour is telecommunications is universal and is evident in most market
situations.

This concept is usually used in the context whereby a regulator can determine that a
licensee is in a “dominant position” in a telecommunications market and direct a licensee
in a “dominant position” in the telecommunications market to cease a particular conduct:

Step 1: The regulator determines that the licensee is in a dominant position.

Step 2: The regulator directs the licensee in a dominant position to cease a
particular conduct.

 A dominant position is not primarily a matter of the formal structure of the market but of
the conduct of actual or potential competitive rivals within it.

While there is no single indicator or test for dominance, market shares are often used as
a threshold presumption for market power.

Another Key Concept: Dominance or Significant Market Power
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Test For Dominance - Market Share Threshold

Jurisdiction

EU antitrust

United Kingdom
(OFCOM)

Hong Kong
(OFTA)

South Africa

Germany

Austria

Market Share
Threshold

>50%

>50%

>75%

25%-75%

<25%

>45%

>33.3%

>30%

Interpretation

An undertaking with market share in excess of
50% is presumed dominant and the burden of
proof is for the undertaking to show it is not

An undertaking will be presumed dominant if its
market share is persistently above 50%

A licensee with market share greater than 75%
will be presumed dominant
A licensee with market share between 25-75%
is not subject to any presumption
A licensee with market share less than 25% will
be presumed non dominant

Has at least 45% of the market, at least 35%
unless it can show it does not have market
power, has less than 35% but has market power

It is presumed that an undertaking is dominant if
it has at least one third of the market

If an undertaking has market share of more than
30% the burden of proof falls on the undertaking
to show that the conditions for dominance are
not present

Source

Case-62/86 AKZO
Cernie v Commission
(1991) ECR 1- 3359

Application of the
Competition Act in the
Telecommunications
Sector (2000)

Competition Guidelines

Competition Act (1998)

Act Against Restraints of
Competition (1958)

Cartel Act (1988)
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Thank You

I would be pleased to answer any questions you might have ….
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Agenda

The agenda for today’s presentation is the following:

1. ITU’s Global Best Practice and Trend
2. Competition Policies in Selected Countries

1. Australia
2. Hong Kong
3. Singapore
4. Malaysia
5. SAARC
6. India
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ITU’s Global Best Practice and Trends

The laws and regulations applied in competition policy in telecommunications market
broadly take two forms:

Telecommunications regulation; and

Competition Law.

A new framework for competition has emerged which promotes:

Deregulation and re-regulation.

A converged approach to competition policy.

Asymmetrical regulation.
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ITU’s Global Best Practice and Trends

Some common principles for promoting competition are articulated in
Telecommunications regulation and competition law.

Telecom Regulation Competition Law

• Mandatory Interconnection

• Non-discrimination in terms
and conditions

• Cost-oriented pricing

• Sufficiently bundled

• Prohibition against cross-
subsidization

• Essential facilities doctrine

• Non-discrimination

• Prohibition against:

• Anti-competitive pricing

• Tied sales and
unbundling

• Cross subsidization
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Institutional Implications - Sector specific v General

Depending on specific country circumstances, some markets have both a general
competition authority and sector-specific telecommunications regulator.

Sector-specific
regulation

Typically involves both prospective and
retrospective activities.

A telecommunications regulator will
often render decisions that establish
competition conditions for operators in
telecommunications market such as
approval of prices, etc.

Competition
authorities

Tend to exercise powers on a
retrospective basis and with a view to
correcting problems which result from
actions by particular operators that
harm competition.

Often appropriate to apply only after
telecommunications market matures
(eg Australia)

Where two or more authorities co-exist, it is important that they do not subject the
telecommunications industry to duplicative or inconsistent intervention.
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Competition Policies in Selected Countries

India

Competition Law
And policy

Sri LankaPakistanSingapore Indonesia

•The
Competition Act
2002, No 12 of
2003.
•The
Competition
Commission
General
Regulations

Competition Act
(Chapter 50B)
2005
Prior to the Act,
Singapore
enacted Anti-
Corruption
Policies in
2003.
Telecommunica
tions
Competition
Code 2005

Law No. 5 1999
concerning ban
on Monopolistic
Practices and
Unfair Business
Competition.

Monopolies and
Restrictive
Trade Practices
(Control and
Prevention)
Ordinance
1970, 1983

Fair Trading Act
Commission Act
No.1, No.1
(added pages)
both from 1987
and No.57 of
1993

Authority
responsible for
competition

Supervisory
Commission for
Business
Competition
(KRPU) by Law
No.5 Year 1999
and under
Presidential
Decree No.
162/M. Was
established in
2000

Monopoly
Control
Authority (MCA)
established
1971 under
section 8 of
MRTPO

Fair Trading
Commission

Competition
Commission of
India

Competition
Commission of
Singapore
(CCS)
established by
Competition Act
2005
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Australia Background

Liberalisation began in Australia’s telecommunications sector in 1993 when Optus was
granted a licence enabling it to engage in full service competition with Telstra (the
majority Government owned incumbent operator).

Subsequently, Vodafone was granted a licence to provide mobile services in 1994.

Australia’s current telecommunications policy, regulatory and legislative structure
effectively dates from 1997.

The major reform adopted at that time was the introduction of an open competition
regime bringing an end to the Telstra-Optus duopoly.

In addition, responsibility for competition regulation in the telecommunications
sector was brought under the umbrella of general competition law.
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Australia General Competition Law

The Trade Practices Act 1974 (“TPA”) establishes the overall regulatory framework for
general competition law in Australia.

The TPA establishes the Australian Competition and Consumer Commission (“ACCC”) as
the responsible authority for administering competition law.

The TPA sets out a range of provisions concerning market conduct including anti-
competitive and unfair market behaviour, mergers or acquisitions of companies, product
safety/liability and third party access to facilities.

The key general competition provisions in the TPA include inter alia:

Part IV which prohibits practices such as anti-competitive agreements, misuse of
market power, exclusive dealing, resale price maintenance and anti-competitive
mergers; and

Part VII which empowers the ACCC to authorise certain conduct which would
otherwise be an actual or potential breach of the anti-competitive provisions in Part
IV, or to accept notification of exclusive dealing conduct which may otherwise be a
contravention of Part VI.
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Australia Sector Specific Competition Law

As part of the 1997 telecommunications reforms, amendments were made to the TPA
and a new Telecommunications Act 1997 (“Act”) was introduced.

The Act provides for carrier licensing, carrier and service provider rules, universal
service, numbering, technical standards and other industry specific matters.

The revised TPA includes two parts which address telecommunications matters
specifically:

Part XIB which sets out specific provisions in relation to anti-competitive conduct,
tariff filing and record keeping; and

Part XIC which establishes a framework for access to the networks of competing
operators.

In addition, the Telecommunications Competition Act 2002 which was introduced in
December 2002 introduced a number of key reforms and amendments to the Act and
the TPA.

This Act was a precursor to the Government’s sale of the third tranche in Telstra,
known as T3.
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Australia Identification of Dominant Entities

Under the Australian regulatory regime, having “a substantial degree of power” is significant in
only two situations for a carrier or service provider in the telecommunications sector:

First, having a “substantial degree of power” is a precondition for one of two situations
where a carrier or service provider must be in breach of the competition rule.

Second, only where the ACCC is satisfied that a carrier or service provider has “a
substantial degree of power” can it subject that carrier or service provider to comply with a
tariff filing direction.

There is no formal process in the Australian telecommunication regulatory regime for
classification of carriers or service providers as having “a substantial degree of power”.

There is no framework of asymmetric regulation which applies to a differential degree of
regulation on whether or not a carrier or service provider is dominant or has “a substantial
degree of power”.

The ACCC exercises its powers on a case by case basis.

Telstra however is subject to a higher level of regulatory control and scrutiny than that
which is applied to other carriers and service providers.
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Australia Identification of Dominant Entities

The ACCC’s information paper provides some insight into how the ACCC would assess whether
a carrier or service provider has “a substantial degree of power”.

Specifically, the ACCC notes that a carrier or service provider “has market power if it is able to
durably charge more and/or give less to consumers than they would obtain in a competitive
market”.

In addition, determining the market power of a carrier or service provider involves consideration
of a wide range of factors including:

the existence of strong and effective competition from actual or potential rivals;

market share of the carrier or service provider;

likelihood of new entrants;

existence of past monopolies in the past;

ownership and control of bottleneck facilities; and

degree of vertical integration of the carrier or service provider.
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Hong Kong Background

Hong Kong does not currently have a general, cross-sector competition law or a national
competition authority responsible for competition.

However, the government launched a public consultation paper in May last year
setting out key proposals that would form the framework of Hong Kong’s proposed
competition including establishment of a new Competition Commission.

At present, there are two detailed competition regime applicable only to the
telecommunications and broadcasting sectors via:

the Telecommunications Ordinance, cap 106 (“TO”); and

the Broadcasting Ordinance, cap 562 (“BO”).

The TO is supplemented by guidelines issued by Telecommunications Authority (“TA”)
which sets out the general principles that the TA shall apply when exercising powers
under the competition provisions.  This includes the Draft Competition Guidelines issued
in May 2007.

Although the guidelines is in draft form, it serves as a point of reference on the TA’s
interpretation of the statutory prohibition against anti competitive practices, abuse
of dominant position and discrimination under the TO.
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Hong Kong Competition Regulation

The competition regime in the TO are applicable to all telecommunications licensees. In
particular, there are statutory:

Prohibition against anti competitive practices;

Prohibition against abuse of a dominant position;

Prohibition against discrimination by a dominant licensee; and

Merger control regime.

Competition regulation is also enhanced via licence conditions which expressly prohibit
anti-competitive practices and abuse of dominant position.
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Hong Kong Dominance

According to the TO:

a licensee is in a dominant position when in the opinion of the TA, it is able to act
without significant competitive restraint from its competitors or customers.

a licensee that is in a dominant position in a telecommunications market is prohibited
from abusing its position by doing any act to inhibit the competitive activities of other
licensee and would-be market entrants.

a licensee that is in a dominant position is deemed to have abused its position if in the
opinion of the TA, it has engaged in conduct that has the purpose or effect of
preventing or substantially restricting competition in the telecommunications market.

In determining whether a licensee is in a dominant position, the TA will take into account
include inter alia:

the licensee’s market share;

the licensee’s power to make pricing any other decisions;

any barriers to entry to competitors into the relevant market; and

the degree of product differentiation and sales promotion.
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Hong Kong Anti-Competitive Conduct

The TO sets out a non-exhaustive list of types of conduct that may be considered anti-
competitive including:

Predatory pricing;

Price discrimination, except that the discrimination only makes reasonable
allowance for differences in the costs or likely costs of supply of the service or
other matter;

Making conclusion of contracts subject to acceptance by other parties of terms and
conditions that are harsh or unrelated to the subject of the contract; and

Discrimination in supply of services to competitors.
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Hong Kong Current Dominant Operator Regulation

Dominant licensees are subject to more stringent accounting separation by
service segments.

Dominant licensee’s tariffs are subject to TA’s prior approval while other
licensees only need to publish their tariffs.

Dominant licensees are not allowed to discount prices without TA’s prior
approval.
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Singapore Background

The Government of Singapore decided to advance the introduction of full market
competition in the telecommunications sector by 2 years from 1 April 2002 to 1 April
2000.

The Government had, at the time it held the public basic telecommunications
services (“PBTS”) tender in 1997, committed not to further liberalise the PBTS
market till 31 March 2002.

This meant that full market competition in the telecommunications sector would be
introduced only from 1 April 2002 onwards.

The direct and indirect foreign equity limits for all public telecommunications services
licenses was also lifted with immediate effect from 1 April 2000.

It was intended that this measures would serve to encourage global infocomm players to
participate actively in the Singapore market and locate their regional and global hubs
here, thereby furthering Singapore's development as a leading knowledge-based
economy and infocomm hub in Asia Pacific.
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Singapore Sector Specific Competition Law

Competition regulation in the telecommunications sector is regulated by the Code of
Practice for Competition in the Provision of Telecommunications Services 2005
(“Competition Code 2005”) issued pursuant to section 26 of the Telecommunications Act
1999.

The Telecommunications Competition Code 2005 was issued by the Info-
Communications Authority of Singapore (“IDA”) in February 2005 after undertaking an
extensive consultation and review exercise of the Code of Practice for Competition in
the Provision of Telecommunications Services 2000.

Together with the Competition Code 2005, the IDA has also released three sets of Advisory
Guidelines on:

the procedures for dispute resolution that IDA will use in enforcing the Competition
Code 2005;

the procedures and standards that IDA will use to assess proposed changes in
ownerships and consolidations; and

the procedures and standards that IDA will use to assess proposed changes in
ownership that may result by way of tender offers.
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Singapore Sector Specific Competition Law

The IDA has also indicated that it will issue two additional sets of Advisory Guidelines
on:

the IDA’s criteria for assessment of Dominance and Significant Market Power, and
exemptions and reclassification of Dominant Licensees; and

IDA’s assessment criteria for anti-competitive behaviour and agreements that IDA
considers to unreasonably restrict competition.
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Singapore Dominance 

Section 2 (Classification of Licensees) contains the procedures for the classification and
re-classification of Licensees as Dominant or Non-dominant.

The Competition Code 2005 adopts a “licensed entity” approach whereby if a Licensee is
classified as Dominant, it must comply with the special requirements applicable to
Dominant Licensees when providing any telecommunications service pursuant to its
licence.

A Licensee will be classified as Dominant if it either

exercises operational control over facilities used for the provision of
telecommunications services that are sufficiently costly or difficult to replicate in that
market; or

has the ability to exercise Significant Market Power in any market in which it
provides telecommunication services pursuant to its licence.

“Significant Market Power” is defined the ability to unilaterally restrict output, raise
prices, reduce quality or otherwise act, to a significant extent, independently of
competitive market forces.
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Singapore Dominant Position

Section 8 (Abuse of dominant position and unfair methods of competition) contains
provisions, based on general competition law principles that prohibit Licensees from
engaging unilaterally in certain anti-competitive acts or unfair methods of competition.

A Dominant Licensee may not engage in conduct that constitutes an abuse of its
dominant position in the Singapore telecommunications market.

An “abuse of dominant position” occurs when the Dominant Licensee engages in
conduct that unreasonably restricts, or is likely to unreasonably restrict,
competition.

This includes inter alia predatory pricing, price squeezing, cross-subsidisation,
price and non-price discrimination, and predatory network alteration.

Prohibited conduct by a Licensee that is affiliated with an entity that has Significant
Market Power include obtaining an essential input at a price so high that it subjects
competing Licensees to a price squeeze, accepting any cross-subsidisation that would
enable it to engage in predatory pricing or enjoying preferential access to essential
inputs.
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Malaysia Background 

As there is no general competition law in Malaysia, the Communications and
Multimedia Act 1998 (“CMA”) details the applicable competition law which governs
competition law which governs the Malaysian communications and multimedia sector.

The provisions dealing with competition law are contained in Chapter 2, Part VI
Economic Regulation, specifically sections 133 to 144 of the CMA.

In early 2000, the sector regulator published two guidelines namely:

Guideline on Substantially Lessening of Competition in accordance with section
134(1) of the CMA; and

Guideline on Dominant Position in a Communications Market in accordance with
section 138(1) of the CMA.

These guidelines were subsequently withdrawn.
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Malaysia Competition Provisions 

Section 133 provides that “ a licensee shall not engage in any conduct which has
the purpose of substantially lessening competition in a communications market”.

Section 137 provides that “the Commission may determine that a licensee is in a
dominant position in a communications market”.

Section 139(1) provides for the Commission to direct a licensee in a dominant
position in a communications market to cease a conduct in that communications
market which has, or may have, the effect of substantially lessening competition
in any communications market, and to implement appropriate remedies.

Section 143 provides that a person who contravenes any prohibition under
Chapter 2 commits an offence.

Section 142(1) provides for the Commission to seek an interim or interlocutory
injunction against any conduct prohibited in Chapter 2.
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Malaysia Competition Provisions 
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Yes
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No

No

No
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SAARC

No well defined competition policy in SAARC

In India, Pakistan and Sri Lanka, there are some experience with the
implementation of competition laws and new laws are in the various stage of
preparation/implementation.

Nepal made a voluntary commitment to enact a competition law at the time of its
accession to the WTO but missed the deadline.

Bhutan is mulling over a combination of competition and consumer protection law.

Maldives introduced competition in the telecommunications sector via the
Maldives Telecommunications Policy 2001-2005.

Background
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SAARC Regional Cooperation Arrangements On Competition

Undertake feasibility study on regional competition taking into account:

Cost benefit analysis of models;

Inclusion of special and differential treatment provisions;

Incorporation of “development dimension”;

Focusing on cooperation and sharing of information and expertise.

Enact national competition laws.

Incorporate competition provisions on bilateral agreements.

Allow smaller countries to have access to competition authority of a bigger neighbour
(e.g. Nepal and Bhutan using Indian competition authority).

Gradual learning process.

Cooperation on training and capacity building.

Creating critical constituency in favour competition issues.
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India Background 

The Indian telecommunications industry was operating on the basis of guidelines
formulated under the India Telegraph Act 1885 until the National Telecom Policy
(“NTP”) was formulated in 1994.

In 1999, the NTP was reviewed and a new policy, the National Telecom Policy 1999
was formulated with the main objective to create a modern, efficient telecoms network
by encouraging competition so that the Indian telecoms companies emerge as global
players.

In 2003, the Government on the recommendation of the Telecom Regulatory Authority
of India (“TRAI”) allowed a single unified licence - the “unified access services licence”
for providing wireless as well as wire line telecoms services.

India has also introduced into parliament in 2001, the Communications Convergence
Bill 2001. However, this has yet been passed by parliament.
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India General Competition Law

India has two general competition legislations:

The Monopolies and Restrictive Trade Practices Act 1969 (“MRTPA”); and

The Competition Act 2002 (“CA”).

The MRTPA addresses dominance and inter alia restrictive and unfair trade practices
and the prohibition of such practices. However, it is largely an ineffective legislation
and is not enforced with any degree or vigour.

The CA is the main legislation regulating competition and the behaviour of dominant
enterprises with major amendments made in 2007.

The Competition Commission of India was established in October 2003 and with the
2007 amendments to the CA, has been empowered to order division or winding up of
dominant enterprises, transfer of property, rights, etc and restructuring of shares,
stocks and securities.
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India Sector Specific Competition Laws

The Telecommunications Regulatory Authority of India (“TRAI”) is responsible for
regulating competition in the telecommunications market. Some of its competition
functions include inter alia:

Regulating the tariff to be charged to the customers and tariffs for
interconnectivity;

Making recommendations to the government on introduction of new services
providers,

Ensuring technical compatibility and effective interconnection between different
providers.

In January 2004, the central government entrusted the TRAI with additional functions
to regulate competition issues in the broadcasting services and cable services.
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India

While the TRAI controls competition within the telecommunications sector, any
disputes are heard and disposed off by the Telecom Disputes Settlement and
Appellate Tribunal which was established under the TRAI Act.

Issues related to monopolistic, restrictive and unfair trade practices are enquired into
by the Monopolies and Restrictive Trade Practices Commission established under the
MRTP Act.

While the CA was enacted in 2002, it has not yet been enforced in its entirety and was
expected to come into force in 2008.

Competition Regulation
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ICT Regulation Toolkit

 Module 1: Regulating the Telecommunications Sector: Overview
 Module 2: Competition and Price Regulation
 Module 3: Authorization of Telecommunication/ICT Services
 Module 4: Universal Access and Service
 Module 5: Radio Spectrum Management
 Module 6: Legal and Institutional Framework
 Module 7: New Technologies and Impact on Regulation
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ICT Regulation Toolkit -
Competition Module 2
 What we mean by competition? - Concept of contestability

 Why focus on competition? - “Public interest or social good” is best
served when markets work efficiently

 The roles of competition policy and regulation - Approaches to
encouraging competition including ex ante and ex post regulation

 Key concepts in competition policy - Define relevant market or markets
and assess the level of competition

 Common forms of anti-competitive conduct - abuse of dominance,
refusal to supply, price squeezes, cross- subsidization, misuse of
information, predatory pricing

 Remedies for anti-competitive conduct - remedies available to
governments and regulators to address above

 Approaches to analyzing mergers, joint ventures and acquisitions
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Reference Documents on Competition and
Price Regulation
 Competition and Regulation Issues in Telecommunications

 Department of Justice and Federal Trade Commission, United States 1992 Horizontal
Merger Guidelines

 European Commission Guidelines on Market Analysis

 Implementation of the Non-Accounting Safeguards

 Jamaica Fair Competition Act, 1993

 Malaysia Guideline on Substantial Lessening of Competition

 New Zealand Commerce Commission, Mergers and Acquisitions Guidelines

 US Federal Communications Commission, Telecommunications Carrier’s Use of
Customer Proprietary Network Information and Other Customer Information

 US 1992 Horizontal Merger Guidelines

 ITU/WTO Workshop on Telecom and ICT regulation
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ICT Regulation Toolkit

URL:

www.ictregulationtoolkit.
org/en/Section.1560.html
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Thank You

I would be pleased to answer any questions you might have ….
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Agenda

The agenda for today’s presentation is the following:

1. Current Competition Laws in Bangladesh
2. Way Forward
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Current Competition Laws In Bangladesh

There is currently no specific national competition policy.  There is however existing
legislation framework in the Monopolies and Restrictive Practices (Control and
Prevention) Ordinance 1970 which includes policy on illegal trade practices, unfair
competition and concentration of economic power.

There are also proposals for a new Competition Act.

In addition, the National Telecommunications Policy 1998 (“NTP”) and the
Bangladesh Telecommunications Act 2001 (“the Act”) strive to ensure the orderly
and rapid growth of the telecommunications services in Bangladesh via inter alia
promotion of competition in the telecommunications sector.

In essence, the NTP and the Act strive to regulate competition from two aspects:

Promotion of a level playing field with a view to abolishing preferential treatment
including granting of any special rights or privileges to any operator I.e. this
concerns the treatment of the operators by the MOPT and the BTRC.

Promotion if equitable and non-discriminatory access to telecommunication
system or telecommunication service I.e. This concerns the treatment of
customers and/or another operator by an operator who provides
telecommunication system or telecommunication service.
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Relevant Competition Provisions - NTP

Section 3.5 of the NTP on Competitive Framework provides for the creation of
an environment of competition in the field of telecommunications enhancing
rapid development in volume, efficiency and accessibility.

Section 4.4.1 of the NTP on Liberalisation provides for the encouragement of a
sound and orderly competition between the private and public sector as well
as among the various private sector operators, and for the Government to
provide equal and rational opportunities to all competitors.
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Relevant Competition Provisions - Act

Section 29(c) of the Act requires the BTRC to ensure the efficiency of the national
telecommunications system and its capability to compete in both the national and
international spheres.

Section 29(d) of the Act requires the BTRC to prevent and abolish discrimination in
providing telecommunications services, to progressively effect reliance on
competitive and market oriented systems.

Section 30(I)(e) of the Act requires the BTRC to maintain and promote competition
among the service providers in order to ensure high quality telecommunications
services.

Section 30(2)(l) of the Act requires the BTRC to ensure compliance of the provisions
of the Act in keeping in view of public interest in general, and to protect the interest
of the consumers from the unfair practices of the operators and other persons
engaged in providing telecommunication services in particular.
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Section 30(2)(m) of the Act requires the BTRC to improve the competition
scenario including the discharge of the responsibilities to protect an operator of
a telecommunication system or a service provider from such activities of
another operator or providing as are damaging to competition, and to facilitate
the access of a person intending to participate as an operator in the market of
telecommunication system or service.

Relevant Competition Provisions - Act
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Having said that, the BTRC has a key role in establishing effective competition in
Bangladesh under the Act. In particular, the BTRC is required to inter alia:

Ensure the efficiency and competitiveness of the industry.

Prevent any discrimination in providing telecommunication services and promote
competitive and market-oriented system.

Maintain and promote competition among the service providers to ensure high
quality telecommunication services.

Improve the competition scenario including the discharge of the responsibilities to
protect an operator of a telecommunication system or a service provider from such
activities of another operator or providing as are damaging to competition.

Facilitate the access of a person intending to participate as an operator in the market
of telecommunication system or service in Bangladesh.

The BTRC’s Role
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Collectively, the NTP and the Act therefore lay the foundation for an integrated and
transparent competition framework to be developed as part of process to promote
competition in Bangladesh.

In this respect, our preliminary recommendation is that any approach to developing
effective competition regulation in Bangladesh’s telecommunications sector should be
based on the following:

The competition framework should establish a ‘level playing field’ and free
licensees from regulatory constraints wherever possible, permitting them to be
responsive to changing consumer demands and not stifle innovation.

There should be clearly defined mechanisms to curb dominant and anti-
competitive behaviour of licensees in order to avoid any adverse impacts on
Bangladesh’s telecommunications sector.

Taking into consideration the market developments in the Bangladeshi sector since
the introduction of the Act, an ex-post approach to regulation of competition is more
suitable to local market circumstances.  Preemptively over regulating market
participants through a regime of ex-ante instruments would stifle innovation and chill
investment.  This is especially since there are a number of regulatory rules (eg
tariffing etc).

Way Forward - Preliminary Recommendations
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Recommend adoption of basic concepts of competition policy:

Market definition (product and geographic market).

Barriers to entry (economics of scale, switching costs, capital requirements, cost
disadvantage, distribution channels, government policy)

Market power and dominance (significant market power, market dominance)

Recommend introduction of two level competition regulation:

Way Forward - Foreign Competition Policies To Be Considered

Level 1: Licensees are prohibited from engaging in conduct that has the
purpose of substantially lessening of competition

Level 2: The BTRC may determine that a licensee has significant market power
in a communications market and direct the licensee with significant market
power to take certain steps or cease the conduct in the communications market.

Recommend adoption of suitable remedies for anti-competitive conduct.

Recommend adoption of injunction against any anti-competitive conduct.
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Way Forward - Implementation Road Map

1. Define the relevant retail markets

2. Assess state of competition in relevant markets and potential of discrimination and/or
anti competitive behaviour in the market

3. Identify market position of licensees and determine whether licensed operator or
operators hold SMP

4. Define and recommend new competition framework - Examine concept of SMP and
define SMP

5. Analyse and recommend suitable test to determine abuse of market power and
suitable remedies

6. Recommend Draft Competition Guidelines

7. Undertake consultation with operators and other stakeholders
(1 month for public consultation)

8. Recommend final competition guidelines in light of industry comments
(1 month for finalising guidelines)

9. Issue Competition Guidelines and Explanatory Memorandum

10. Conduct briefing workshop on new Competition Guidelines

Within
Scope of
Project

Outside
Scope of
Project
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Way Forward - Action Plan

1. Define the relevant retail markets

2. Assess state of competition in relevant markets
and potential of discrimination and/or anti
competitive behaviour in the market

3. Identify market position of licensees and determine
whether licensed operator or operators hold SMP

4. Define and recommend new competition
framework - Examine concept of SMP and define
SMP

5. Analyse and recommend suitable test to determine
abuse of market power and suitable remedies

6. Recommend and Draft Competition Guidelines

Task Responsibility

ITU Expert with input from BTRC

ITU Expert with input from BTRC

ITU Expert with input from BTRC

ITU Expert

ITU Expert

ITU Expert
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Way Forward - Recommended Complaints Procedure For
The BTRC

Anti-Competitive
Conduct

Complaint by Licensee or
Third Party

Regulator’s own suspicion

Initial Assessment

•Up to 30 Days
•Notify both parties of  investigation
• Request information on which
complaint is based and other relevant
information
•Decide whether to proceed further
with investigation

Investigation

•Up to 120 Days (with 30 days
extension)
•Observe principle of natural justice:
Parties invited to make submissions
•May use information gathering powers
•Public inquiry may be held
•Request for more information
•Regulator determines whether further
action required

Decision

Regulator determine appropriate action
if anti-competitive conduct determined

• Interim or interlocutory injunction
• Fines or other remedies
• Direction to take steps or cease

conduct (where licensee has
SMP)
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Thank You

I would be pleased to answer any questions you might have ….
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TELECOMMUNICATION ACT 2001 

 
Telecommunications Competition Regulations 2009 

 
 
In exercise of the powers conferred by sections 31(2)(g), 31(2)(m), 31(2)(l), 31(2)(s) and 99 
of the Telecommunication Act 2001, the Commission makes the following regulations: 
 

PART I- PRELIMINARY 
 
1. Citation and commencement 
 

(1) These Regulations may be cited as the Telecommunications Competition 
Regulations 2009. 

 
(2) These Regulations come into operation on the date of notification in the Gazette. 

 
2. Interpretation 
 

In these Regulations, unless the context otherwise requires: 
 

“Act” means the Telecommunication Act 2001 as amended. 
 
“Access Network Operator” or “ANS Operator” means an operator who has been 
issued a licence pursuant to Section 36 of the Act to operate PSTN, cellular mobile 
network service, cable service or Internet service, as the case may be. 
 
 “Commission” shall have the same meaning as that prescribed in section 2 of the 
Act. 
 
“Domestic Inter-Operator Call Traffic” means communication from or to an ANS 
Operator’s network and another operator’s network within Bangladesh. 
 
“ICX Licensing Guidelines” means the Regulatory and Licensing Guidelines for 
Invitation of Proposals/Offers for Issuing Licence for Establishing, Operating and 
Maintaining Interconnection Exchange (ICX) Services in Bangladesh issued by the 
Commission on 8 October 2007 as amended. 
 
“IGW Licensing Guidelines” means the Regulatory and Licensing Guidelines for 
Invitation of Proposals/Offers for Issuing Licence for Establishing, Operating and 
Maintaining International Gateway (IGW) Services in Bangladesh issued by the 
Commission on 8 October 2007 as amended. 
 
“IIG Licensing Guidelines” means the Regulatory and Licensing Guidelines for 
Invitation of Proposals/Offers for Issuing Licence for Establishing, Operating and 
Maintaining International Internet Gateway (IIG) Services in Bangladesh issued by the 
Commission on 16 October 2007 as amended. 
 
“ILDTS Policy” means the International Long Distance Telecommunications Service 
(ILDTS) Policy 2007. 

 
“Interconnection Exchange Operator” or “ICX Operator” means an operator who 
has been issued a licence pursuant to Section 36 of the Act to establish, maintain and 
operate Interconnection Exchange Services. 



DRAFT COMPETITION REGULATIONS 
 

5 July 2009  3 

 
“Interconnection Exchange Services” means:  

 
(a) routing/switching of Domestic Inter-Operator Call Traffic;  
 
(b) routing/switching of International Call Traffic between ANS Operators and IGW 

Operators; 
 
(c) SMS/MMS and any other value added services requested by ANS Operators; 
 
(d) transit services subject to approval of the Commission, if required;  
 
(e) signalling transfer point services for international roaming;  and 
 
(f) number portability, international mobile equipment identification (IMEI) number, 

Telephone Number Mapping (ENUM) and other Next Generation Network (NGN) 
services as and when directed by the Commission. 

 
“International Call Traffic” means international incoming and outgoing calls via the 
international gateway. 
 
“International Gateway Operator” or “IGW Operator” means an operator who has 
been issued a licence in accordance with the Act to establish, maintain and operate 
International Gateway Services. 

 
“International Gateway Service” means telecommunications service whereby 
International Call Traffic (including VOIP and through a circuit switch) is sent and 
received through a switching system with provisions for allowing physical monitoring of 
the traffic flow. 

 
“International Internet Gateway Operator” or “IIG Operator” means an operator 
who has been issued a licence in accordance with the Act to establish, maintain and 
operate International Internet Gateway Services in Bangladesh. 
 
“International Internet Gateway Service” means a Telecommunications Service for 
routing of international incoming and outgoing Internet based data traffic via an 
international Internet gateway which is connected with an existing submarine cable or 
satellite earth station. 
 
“Interconnection Regulations” means the Telecommunications Interconnection 
Regulations 2004 as amended. 
 
“Licensed Operators” means an ANS Operator, ICX Operator, IGW Operator, IIG 
Operator and any other licensee granted a licence in accordance with the Act.  
 
“Licensing Guidelines” means the ICX Licensing Guidelines, IGW Licensing 
Guidelines and IIG Licensing Guidelines. 
 
“NTP” means the National Telecommunications Policy 1998. 
 
“Substantial Beneficial Shareholder” means a shareholder whose ultimate 
beneficial ownership interest in the Licensed Operator is greater than twenty-five (25) 
percent. 
 
“Telecommunications Network” has the meaning ascribed in the Act.  
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“Telecommunications System” has the meaning ascribed in the Act.  
 
“Telecommunications Service” has the meaning ascribed in the Licensing 
Guidelines.  
 
“VOIP” means Voice Over Internet Protocol. 

 
PART II- OBJECTIVES AND APPLICATION  

 
3. Application  
 

These Regulations apply to all Licensed Operators providing Telecommunications 
Systems and Telecommunications Services in Bangladesh. 

 
4. Objectives 
 

(1) These Regulations set out the policy objectives for the promotion and regulation 
of competition within the telecommunications sector in Bangladesh. 

 
(2) These Regulations are intended to: 
 

(a) develop and promote the efficiency and competitiveness of the 
telecommunications industry in Bangladesh; 

 
(b) promote and maintain fair and efficient market conduct and effective 

competition between Licensed Operators engaged in provisioning 
Telecommunications Systems and Telecommunications Services in 
Bangladesh;  

 
(c) ensure that all Telecommunication Services are supplied as efficiently and 

economically to meet the reasonable needs of Bangladesh;  
 
(d) encourage, facilitate and promote investment in the telecommunications 

industry in Bangladesh; and 
 
(e) govern the competition aspects of any merger or acquisition in and/or 

pertaining to the telecommunications market in Bangladesh. 
 

5. General principles 
 
 In regulating competition in the telecommunications sector in Bangladesh, the 

Commission shall take into consideration the following: 
 

(a) the NTP; 
 
(b) the ILDTS Policy; 
 
(c) the Interconnection Regulations; 
 
(d) the Licensing Guidelines; 
 
(e) the specific characteristics of certain telecommunications markets;  
 
(f) international best practice in telecommunications competition regulation; and 
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(g) any other relevant successor policies, regulations, guidelines and similar 

documents. 
 

 
PART III  - PROHIBITED CONDUCT 

 
6. Licensed Operators not to engage in anti-competitive conduct 
 

(1) A Licensed Operator shall not engage in any conduct that has the purpose 
and/or effect of substantially lessening competition in a telecommunications 
market.  

 
(2) The following are examples of some of the conduct that are prohibited given 

they are inconsistent and incompatible with the objectives laid down in the Act: 
 

(a) agreements between Licensed Operators, decisions by the associations 
of Licensed Operators and concerted practices which may adversely or 
otherwise affect the telecommunications market and which have as their 
purpose or effect, the prevention, restriction or distortion of competition in 
the telecommunications market and in particular, those which: 

 
(i) directly or indirectly fix purchase or selling prices or any other unfair 

trading conditions; 
(ii) limit or control production, markets, technical development or 

investment; 
(iii) share markets or sources of supply; 
(iv) apply dissimilar conditions to equivalent transactions with other 

parties, thereby placing them in a competitive disadvantage; or 
(v) determine the conclusion of contracts subject to acceptance by the 

other parties of supplementary obligations which, by their nature or 
according to their commercial usage, have no connection with the 
subject matter of such contracts;  

 
(b) any abuse by one or more Licensed Operators of dominant position, 

having significant market power within the telecommunications market 
or in a substantial part of the telecommunications market in  so far as it 
may adversely affect the telecommunications market and in particular 
those which:  

 
(i) directly or indirectly fixing purchase or selling prices or any other 

unfair trading conditions; 
(ii) limit or control production, markets or technical development to the 

prejudice of consumers; 
(iii) share markets or sources of supply; 
(iv) apply dissimilar conditions to equivalent transactions with other 

parties, thereby placing them in a competitive disadvantage; or 
(v) determine the conclusion of contracts subject to acceptance by the 

other parties of supplementary obligations which, by their nature or 
according to their commercial usage, have no connection with the 
subject matter of such contracts;  

 
(3) Any agreement or decision prohibited pursuant to Regulation 6(2) shall be void. 
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(4) Notwithstanding Regulation 6(2)(a) and subject to Regulation 6(5), the 
prohibition in Regulation 6(2) shall not be applicable in the case where the 
agreements between Licensed Operators, decisions by the associations of 
Licensed Operators and concerted practices contribute to improving the 
production or distribution of goods or to promote technical or economic 
progress of Bangladesh while allowing consumers a fair share of the resulting 
benefit. 

(5) A Licensed Operator or a group of Licensed Operators may apply in writing to 
the Commission for an exemption under Regulation 6(4) and the Commission, 
upon receipt of such written application from the Licensed Operator, may grant 
such exemption upon the satisfaction of the following four conditions: 

(a)  that the particular conduct on the part of the Licensed Operator was for 
the improvement of production or distribution of goods or promote 
technical or economic progress; 

(b)  that the consumers have received a fair share of the resulting benefit 
from such measure taken by the Licensed Operator; 

(c)  that the agreements, decision or concerted practice in question contains 
restrictions which are indispensable for the attainment of agreement’s 
objectives; and  

(d)  that the agreement, decision or concerted practice in question has not led 
to elimination of competition in respect of a substantial part of the product 
in question. 

 
7. Licensed Operators not to link arrangements 
 

A Licensed Operator shall not make it a condition for the provisioning of a 
Telecommunications System or supply of a Telecommunications Service in a 
telecommunications market that the person acquiring such Telecommunications 
System or Telecommunications Service in the telecommunications market is also 
required to acquire or not to acquire from any other Telecommunications System or 
Telecommunications Service either from the Licensed Operator or from another 
person.  

 
8. Authorisation of a conduct 
 

(1) A Licensed Operator may, prior to engaging in any conduct which may be 
construed to have the purpose or effect of substantially lessening competition 
in a telecommunications market, apply to the Commission for authorisation of 
the conduct. 

 
(2) Notwithstanding any provision to the contrary in these Regulations, the 

Commission shall authorise the conduct if the authorisation is: 
 

(a) in the national interest; and 
 
(b) consistent with Regulation 4. 
 

(3) The Commission may require the Licensed Operator to submit a written 
undertaking regarding his conduct before authorising the conduct. 
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(4) The Licensed Operator may withdraw an application made under sub-section 

(1) at any time. 
 

PART IV – SIGNIFICANT MARKET POWER 
 

9. Instruction related to Licensed Operator with Significant Market Power 
 

The Commission may issue an instruction that a Licensed Operator or more than one 
Licensed Operator have significant market power in a telecommunications market. 
 

10. Direction to Licensed Operator with Significant Market power 
 
(1) The Commission may issue a direction to a Licensed Operator and/or Licensed 

Operators with significant market power in a telecommunications market to take 
action and/or cease a conduct in that telecommunications market which has, or 
may have, the effect of substantially lessening competition in the 
telecommunications market. 

 
(2) In determining the effect of a conduct in sub-section (1), the Commission shall: 

 
(a) assess whether substantially lessening of competition has occurred or 

may occur as a result of the conduct of the Licensed Operator or the 
conduct of the Substantial Beneficial Shareholder of the Licensed 
Operator; 

 
(b)  take into account any reasons for such conduct provided by the Licensed 

Operator to the Commission; and  
 
(c) not be required to take into consideration the intention of the Licensed 

Operator with significant market power in engaging in the relevant 
conduct. 

 
 (3) Prior to issuing any direction to a Licensed Operator in accordance with sub-

section (1), the Commission shall provide the Licensed Operator with a 
reasonable opportunity to make a submission to it in relation to any proposed 
direction. 

 
(4) Further to sub-section (1), the Commission may implement remedies 

proportionate to any harm caused in relation to a Licensed Operator or 
Licensed Operators with significant market power in a telecommunications 
market. 

 
 

PART V– INVESTIGATIONS  
 
11. Investigatory Process 
 

(1) The Commission shall, of its own volition or in response to a complaint or 
request by any Licensed Operator or any person, investigate suspected 
breaches of Part III of these Regulations by any Licensed Operator. 

 
(2) The Commission shall undertake its function under this Regulation 11 in a 

manner which is reasonable and transparent, having regard to the 
competition objects and principles set out in Regulations 4 and 5. 
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(3) Upon receipt of a complaint or request pursuant to sub-regulation (1), the 

Commission : 
 

(a) may inform the Licensed Operator against whom the suspected 
breach is alleged (“Alleged Licensed Operator”) that a complaint has 
been made, or that the grounds for a complaint have been satisfied 
and will be investigated; 

 
(b) shall allow, within a period of fifteen (15) days, the Alleged Licensed 

Operator, the complainant and any other person with a legitimate 
interest in the investigation, equal opportunity to present submissions 
on the alleged conduct and respond to the submissions made;  

 
(c) shall decline to commence or continue an investigation where the 

Commission reasonably believes that the complaint against the 
Alleged Licensed Operator is frivolous, vexations or would be 
inconsistent with the objects and principles set out in Regulations 4 
and 5; and 

 
 (4) The Commission may upon receipt of a complaint or request pursuant to sub-

regulation (1), convene a meeting or meetings between the complainant and 
the Licensed Operator in order to mediate between the parties and facilitate 
compliance with Part III of these Regulations. 

 
PART VI– REMEDIES 

 
12. Penalty 
 

A Licensed Operator who contravenes Parts III and IV of these Regulations commits 
a violation and shall be liable to the imposition of an administrative fine in accordance 
with section 65 and regulations issued in accordance with Section 31(2)(s), 65(1) and 
99 of the Act proportionate to the harm caused by a breach of Part III of these 
Regulations.1 

 
 

13. Injunctions 
 
The Commission may, on its own motion or on application of a person, impose an 
injunction on any person committing, committed or about to commit any activity 
against any conduct prohibited under Part III of these Regulations in accordance with 
section 64 of the Act. 
 

14. Amendment  
 
 These Regulations may be amended from time to time as the Commission deems 

necessary subject to the Act.  
 
 

- END - 

                                                
1 Namely the Bangladesh Telecommunication Regulatory Commission (Administrative Fine) 
Regulations 2007. 
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APPENDIX B.2 
 
 

TELECOMMUNICATIONS ACT 2001 
 

Telecommunications Significant Market Power Licensed Operator Instruction 2009 
 
 
In exercise of the powers conferred by sections 31(2)(g), 31(2)(q), 31(2)(r) and 99 of the 
Telecommunications Act 2001 and the Telecommunications Competition Regulations 2009, 
the Commission hereby issues the following instruction: 
 
 

PART I- PRELIMINARY 
 
1. Citation and commencement 
 

(1) This instruction may be cited as the Telecommunications Significant Market 
Power Licensed Operator Instruction 2009. 

 
(2) This Instruction comes into operation on the date of notification in the Gazette 

 
2. Interpretation 
 

In this Instruction, unless the context otherwise requires: 
 

(1) “Domestic Voice Services” means voice, short message services (SMS), and 
multimedia services (MMS) within a Licensed Operator’s network and from or to a 
Licensed Operator’s network and another Licensed Operator’s network within 
Bangladesh. 

 
“E1” means a unit of 2.048 Mbps capacity defined in ITU-T Recommendation 
G.704 as supplemented by ITU-T Recommendation G.732. 
 
“International Domestic backhaul services” means transmission capacity 
services of E1 or greater capacity to and from Dhaka or Chittagong and the cable 
landing station at Cox’s Bazar including the cable landing station and related 
services and facilities. 
 
“Interconnection Service” in relation to Telecommunications Systems and 
Telecommunications Services means a service for the carriage of agreed 
communications between a POI and a consumer, or two POIs. 
 
“International Call Traffic” means international incoming and outgoing voice 
calls via the international gateway. 
 
“International Services” means a telecommunications service which includes (i) 
International Call Traffic (including VOIP and through a circuit switch) is sent and 
received through a switching system with provisions for allowing physical 
monitoring of the traffic flow; and (ii) international incoming and outgoing Internet 
based data traffic. 
 
“Point of Interconnection” or “POI” means a technically feasible point which 
demarcates the Licensed Operators’ networks (referred to as the “interconnecting 
networks”) which may be located at an interconnect exchange operator (ICX) 
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premises or another premises and is a point at which a communication is 
transferred between the interconnecting networks. 

 
“VOIP” means Voice Over Internet Protocol. 
 
“Wholesale Call Termination Service” means an Interconnection Service for the 
carriage of communications from a POI to a consumer directly connected to a 
Licensed Operator’s network whereby the communication is initiated by another 
consumer connected to another Licensed Operator’s network. 
 

(2) Any other term used in this Instruction shall, unless the context otherwise requires, 
have the same meaning as in the Telecommunications Act 2001, the 
Telecommunications Competition Regulations 2009 or any other regulations made 
under the Act. 

 
(3) Unless the context otherwise requires, words in the singular include the plural and 

vice versa. 
 
 

PART II- LICENSED OPERATORS WITH SIGNIFICANT MARKET POWER  
 

3. Application  
 
The following Licensed Operators have been found by the Commission to have significant 
market power in the telecommunications markets specified: 
 
Licensee Telecommunications Market 
Grameen Phone Limited 
 

Domestic Voice Services 

Bangladesh Telecommunications Company Limited 
(BTCL) 
Grameen Phone Limited 
Orascom Telecom Bangladesh Limited (Banglalink) 
Pacific Bangladesh Telecom Limited (PBTL/ Citycell) 
TeleTalk Bangladesh Limited 
TM International (Bangladesh) Limited (AKtel) 
Warid Telecom International Limited 
 

Wholesale Call Termination 
Services in respect of each 
Licensed Operator’s respective 
networks. 

Bangladesh Telecommunications Company Limited 
(BTCL) and Bangladesh Submarine Cable Company 
Limited (BSCCL) 

International Services including 
International Domestic Backhaul 
Services 

 
 

PART III- MISCELLANEOUS 
 
4. Amendment and Additions 
 
(1) This Instruction may be amended from time to time as the Commission deems 

necessary subject to the Telecommunications Competition Regulations 2009.  
 
(2) Pursuant to sub-paragraph (1), the Commission may from time to time: 
 

(a) review the telecommunications markets including an instruction of additional 
telecommunications markets,  
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(b) review the Licensed Operators with significant market power including an 

instruction of additional Licensed Operators with significant market power in: 
 

(i) the telecommunications markets specified in paragraph 3; and/or  
 
(ii) such other telecommunications markets determined by the Commission 

pursuant to sub-paragraph (4)(2)(a). 
 
 
5. Validity  
 
This Instruction shall remain in force for a period of three (3) years from the date of the 
Instruction unless otherwise extended by the Commission by a notice in writing. 
 
 
 
 

Signed 
 
 
 

Chairman 
Bangladesh Telecommunication Regulatory Commission 
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APPENDIX B.3 
 

TELECOMMUNICATIONS ACT 2001 
 

DRAFT TELECOMMUNICATIONS SIGNIFICANT MARKET POWER COMMISSION 
INSTRUCTION 2009 

 
------------------------------------ 
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TELECOMMUNICATION ACT 2001 
 

Telecommunications Significant Market Power Commission Instruction 2009 
 
 
In exercise of the powers conferred by section 31(2)(r) of the Telecommunications Act 2001 
and the Telecommunications Competition Regulations 2009, the Commission hereby issues 
the following instruction: 
 
 

PART I- PRELIMINARY 
 
1. Citation and commencement 
 

(1) This Instruction may be cited as the Telecommunications Significant Market 
Power Commission Instruction 2009. 

 
(2) This Instruction comes into operation on the date of notification in the Gazette. 

 
2. Interpretation 
 

The terms used in this Instruction shall have the same meaning as the 
Telecommunications Competition Regulations 2009 unless otherwise stated. 

 
3. General Statement 
 
  This Instruction describes and provides a general statement on how the 

Commission will interpret and apply the provisions in the Telecommunications 
Competition Regulations 2009 specifically Parts III, IV and V of the 
Telecommunications Competition Regulations 2009. 

 
 

PART II - ANTI-COMPETITIVE CONDUCT PRINCIPLES 
 
4. Scope 
 

(1) Part II of this Instruction details the Commission’s approach in defining 
“substantially lessening of competition” as the key concept used in Regulation 6 
of the Telecommunications Competition Regulations 2009. 

 
(2) Any conduct that has the purpose or effect of substantially lessening competition 

in a telecommunications market is prohibited by Regulation 6 of the 
Telecommunications Competition Regulations 2009, which is the primary “catch 
all” prohibition. 

 
(3) Regulation 6 of the Telecommunications Competition Regulations 2009 is mostly 

aimed at collusive arrangements amongst Licensed Operators, such as 
agreements, understanding or arrangement that provides for market sharing, 
rate fixing, boycott of another competitor or boycott of a supplier of 
telecommunications systems or equipment. 

 
(4) All the elements in Regulation 6 of the Telecommunications Competition 

Regulations 2009 have to be met in order to determine that a conduct is anti-
competitive. 
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5. Defining “telecommunications market” 
 

(1) In assessing whether a conduct is anti-competitive as contemplated by 
Regulation 6 of the Telecommunications Competition Regulations 2009, the 
Commission shall firstly define the telecommunications market. 

 
(2) In defining the telecommunications market, the Commission shall have regard to: 

 
(a) generally agreed economic principles by reference to three key factors: 

 
(i) product supply substitution; 
 
(ii) product demand substitution; and 
 
(iii) geography;  

 
(b) technological developments; and 

 
(c) time. 

 
(3) In relation to product supply substitution, the Commission has to consider the 

ability of other Licensed Operators not already providing the 
Telecommunications Networks and Telecommunications Services in question to 
do so.  This is also known as the cross-elasticity of supply.  

 
(4) In relation to product demand substitution, the Commission shall consider how 

easily customers can substitute the products in question for those of a similar 
nature. This is also referred to as the cross-elasticity of substitution between 
products. 

 
(5) In relation to geography, the Commission shall identify the area or areas over 

which a Licensed Operator and its competitors are able to compete, and to which 
customers can turn given sufficient price incentive. 

 
(6) In relation to technological developments, the Commission shall identify future 

trends that may impact markets, market structures and market definitions which 
is particularly relevant in the telecommunications markets where technological 
developments are relatively dynamic and subject to change.  

 
(7) In relation to time, the Commission shall identify the period over which 

substitution possibilities should be considered. 
 
6. Defining “conduct” 
 

(1) In defining conduct, the Commission considers that: 
 

(a) conduct means any action, or lack of action which either actually or 
potentially affect the level of competition in a market; and 

 
(b) conduct in its broadest sense encompasses any or all commercial activity 

in which a Licensed Operator could engage including but not limited to: 
 

(i) refusal to supply Telecommunications Systems or 
Telecommunications Services to actual or potential competitors; 
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(ii) bundling of Telecommunications Systems or Telecommunications 
Services; 

 
(iii) predatory pricing; 
 
(iv) parallel pricing; 
 
(v) foreclosure;  
 
(vi) cross-subsidisation; 
 
(vii) unfair pricing;  
 
(viii) improperly deterring new entry or restricting competition in the 

telecommunications market; 
 
(ix) exclusive dealing; 
 
(x) price fixing; 
 
(xi) refusal to deal; 
 
(xiii) dividing territories; 
 
(xiii)  limit pricing; 
 
(xiv) tying; and 
 
(xv) resale price maintenance; 
 
 

 
(2) In relation to bundling of Telecommunications Systems or Telecommunications 

Services, this involves forcing customers to purchase the bundle rather than just 
the Telecommunications System or Telecommunications Service they want. 

 
(3). In relation to predatory pricing, the charges for Telecommunication Systems or 

Telecommunications Services are set below the production costs in the short 
term in order to eliminate competitors and increase long term profits. 

 
(4) In relation to parallel pricing, there is collusion between the competitors to vary 

charges for Telecommunications Systems or Telecommunications Services in 
step. 

 
(5) In relation to foreclosure, the customer is forced to enter into a long term supply 

arrangement with a particular Licensed Operator, therefore limiting competition in 
the telecommunications market. 

 
(6) In relation to cross-subsidisation, the revenues from the provision of a 

Telecommunication System or Telecommunication Service is used to unfairly 
cross subsidise the price of other Telecommunication Systems or 
Telecommunication Services; 
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(7) In relation to unfair pricing, the prices for Telecommunication System or 
Telecommunication Services are fixed at a level such that they cannot 
subsequently be re-sold profitably to end-customers;  

 
 (8) In relation to improperly deterring new entry or restricting competition in the 

telecommunications market, false or misleading claims and information are made 
to other Licensed Operators or any third party as to the availability, price or 
quality of service provided by another Licensed Operator.  

 
(9) In relation to exclusive dealing, the retailer or wholesaler is contractually bound 

to purchase Telecommunication Systems or Telecommunication Services from a 
particular Licensed Operator. 

 
(10) In relation to price fixing, the Licensed Operators collude to set prices for 

Telecommunication System or Telecommunication Service, effectively 
dismantling the free market. 

 
(11) In relation to refusal to deal, the Licensed Operators agree not to use a certain 

vendor. 
 
(12) In relation to limit pricing, the prices for a Licensed Operator with SMP are set at 

a level that is intended to discourage entry into a telecommunications market. 
 
(13) In relation to tying, the retailer or wholesaler are required to purchase products 

by the Licensed Operator that are not naturally related together. 
 
(14) In relation to resale price maintenance, the resellers are not allowed to set prices 

by the Licensed Operator for Telecommunication Services independently. 
 
(15) The examples of conduct in paragraph 6.1(b) above does not by itself result in a 

substantially lessening of competition. 
 
7. Defining “purpose” 

 
(1) In defining “purpose”, the Commission shall apply broad principles including but 

not limited to: 
 
(a) the nature of the conduct; 
 
(b) the likely effect of the conduct; and 
 
(c) the circumstances of the conduct. 
 

(2) In relation to the nature of the conduct, the Commission shall consider inter alia 
the scope of the conduct to affect competitors in the telecommunications 
market. 

 
(3) In relation to the likely effect of the conduct, “likely” refers to “reasonable 

possibility” as opposed to “probability”. 
 
(4) In relation to the circumstances of the conduct, the Commission shall consider 

inter alia the process of decision making which led up to the conduct. 
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(5) Where the conduct has more than one purpose, a Licensed Operator will be 
deemed to have engaged in conduct with a particular “purpose” if that purpose 
is or was a substantial purpose of the conduct. 

 
8. Defining “substantially lessening” 
 

(1) In general, a substantially lessening of competition will occur where, as a result 
of the conduct, it is possible for the firm engaging in that conduct to profitably 
charge more and/or give less than would have been the case absent the 
conduct: 

 
(2) The term “substantial” in the context of “substantially lessening competition” must 

be capable of being fairly described as a lessening of competition that is real, or 
of substance as distinct from a lessening that is insubstantial, insignificant or 
minimal. 

 
(3) The term “substantial” is intended to signify ‘large or weighty’, or ‘considerable, 

solid or big’.  It is the degree to which competition has been lessened which is 
critical, not the proportion of that lessening to the whole of the competition which 
exists in the total market. Thus a lessening in a significant section of the market, 
if a substantial lessening of otherwise active competition may, according to the 
circumstances, be a substantial lessening of competition in a market. 

 
(4) The reduction in the level of competition will be determined in the context of the 

policy objectives set out in the Act and the Telecommunications Competition 
Regulations 2009.  Where the conduct has a significant negative impact on those 
policy objectives and goals, it will be judged a substantial lessening of 
competition for the purposes of Regulation 6 of the Telecommunications 
Competition Regulations 2009. 

 
9. Defining “competition” 
 

(1) In defining “competition”, the Commission shall have regard to the process 
whereby there is rivalry in a telecommunications market between: 

  
(a) suppliers (“actual rivalry”); or  
 
(b) potential suppliers (“potential rivalry”),  
 
in relation to the supply of certain Telecommunications Systems or 
Telecommunication Services. 

 
(2) In determining actual rivalry, the Commission shall consider inter alia: 

 
(a) the degree of market concentration; 
 
(b) the number of independent suppliers; 
 
(c) the extent of vertical integration with Licensed Operators in upstream and 

downstream markets; 
 

(d) the level of product of service differentiation; and 
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(e) the nature and enforceability of any arrangements between Licensed 
Operators in the telecommunications market which restrict their 
independence of action. 

 
(3) In determining potential rivalry, the Commission shall consider inter alia: 
 

(a) the presence or absence of technology and market developments which 
lead or are likely to lead to substitutes; and 

 
(b) the height of barriers to market entry and exit. 

 
 

PART III - SIGNIFICANT MARKET POWER PRINCIPLES 
 
10. Key concepts 
 

(1) Part III of this Instruction sets out the Commission’s approach in defining 
“significant market power” as the key concept used in Part IV of the 
Telecommunications Competition Regulations 2009. 

 
(2) The competition test in Part IV of the Telecommunications Competition 

Regulations 2009 of “significant market power” is to be contrasted with the test of 
“substantially lessening of competition” in Part III of the Telecommunications 
Competition Regulations 2009. While both are concerned with degrees of market 
power, the latter has a lower threshold than significant market power.  

 
(3) All the elements in Regulation 9 of the Telecommunications Competition 

Regulations 2009 have to be met in order to determine that a Licensed Operator 
or more than one Licensed Operators have significant market power in a 
telecommunications market.  

 
(4) The Commission may only issue a direction to a Licensed Operator and/or 

Licensed Operators pursuant to Regulation 10 of the Telecommunications 
Competition Regulations 2009 where: 

 
(a) such Licensed Operator and/or Licensed Operators are determined to have 

significant market power in a telecommunications market pursuant to 
Regulation 9 of the Telecommunications Competition Regulations 2009; and 

 
(b) the conduct in question has or may have the effect of substantially lessening 

competition in the telecommunications market. 
 

The requirement in sub-paragraph 10.4(b) concerns the effect of the action 
irrespective of the purpose or intention of the conduct in question. In this case, 
not only the conduct of the Licensed Operator in question is relevant but also the 
conduct of the Substantial Beneficial Shareholder of the Licensed Operator. 

 
(5) The Commission shall firstly define the telecommunications market in which a 

Licensed Operator or more than one Licensed Operator are deemed to have 
significant market power. 

 
11. Defining “telecommunications market” 
 

The Commission shall adopt the approach set out in Instruction 5 in defining 
“telecommunications market”. 
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12. Defining “significant market power” 

 
(1) In defining significant market power, the Commission shall have regard to inter 

alia: 
 

(a) structural issues such as: 
 

(i) distribution of market share and level of concentration of the 
Licensed Operator; 

 
(ii) level of vertical integration in a telecommunications market; 
 
(iii) the extent of barriers to entry; 
 
(iv) global technology and commercial trends; and 
 
(v) degree of product or service differentiation and sales promotion; 

 
(b) behavioural issues such as: 

 
(i) supply behaviour; 
 
(ii) pricing behaviour; and 
 
(iii) degree of independence. 

 
(2) In relation to the market share and level of market concentration, these are 

important indicators of significant market power and are particularly important 
where economics of scale are strong, or where there are significant barriers of 
entry which restrict the level of potential competition. 

 
(3) In measuring market share and level of market concentration, the Commission 

shall have regard to inter alia: 
 

(a) the share of units sold in the market expressed as a percentage of the total 
units sold by all market participants; 

 
(b) the share based on available capacity expressed as a percentage of the 

total units potentially sold by all market participants; and 
 
(c) the share of total market revenue expressed as a percentage of the total 

revenue generated by all market participants. 
 

(4) In relation to the level of vertical integration, this is important as it can place a 
Licensed Operator in position with significant market power even in the 
absence of large market share where the Licensed Operator has significant 
market power in an important input or output market. 

 
(5) In considering “significant market power” in terms of the level of vertical 

integration, the Commission shall have regard to the vertical relationship of the 
Licensed Operator and take into consideration the following factors: 

 
(a) the structure of the intermediate markets; 
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(b) the parts of the production process which are part of the Licensed 
Operator’s operations;  

 
(c) the extent of financial or structural separation of those operations; and 
 
(d) the extent to which the financial or corporate structure of the Licensed 

Operator’s operations protect it from market pressures. 
 

(6) In relation to the extent of barriers to entry, this concerns any structural feature of 
a telecommunications market which places a new Licensed Operator at a 
significant disadvantage compared to an incumbent. 

 
(7) In determining the extent of barriers to entry, the Commission shall have regard 

to inter alia: 
 

(a) the scale and scope of economies; 
 
(b) access to bottleneck facilities; 
 
(c) regulatory barriers; 
 
(d) absolutely cost barriers; and 
 
(e) strategic barriers deployed by the incumbent Licensed Operator. 

 
(8) In relation to global technology and commercial trends, this is important as this 

factor has significantly increased the prospects for new and alternative means of 
entry to the relevant telecommunications market where cost and other barriers 
have traditionally been high. 

 
(9) In relation to the degree of product or service differentiation and sales promotion, 

this concerns: 
 

(a) brand identification by customers in terms of quality and functionality 
between Telecommunications Services offered by one Licensed Operator 
and another; and  

 
(b) exploitation of perceptions of differences via provision of information or 

advertising to generate customer loyalty. 
 

(10) In relation to the degree of product or service differentiation and sales promotion, 
the Commission shall have regard to inter alia: 

 
(a) the level of customer churn, 
 
(b) the level and type of sales promotion engaged by the Licensed Operators; 

and 
 
(c) the level of customer satisfaction with the Licensed Operator’s products or 

service. 
 

(11) In relation to the supply behaviour, this concerns the ability of a Licensed 
Operator to refuse to supply or reduce the quantity of supply of 
Telecommunications Systems or Telecommunications Services to customers or 
other Licensed Operators. 
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(12) In considering “significant market power” in terms of supply behaviour, the 

Commission shall consider the Licensed Operator’s behaviour including inter 
alia: 

 
(a) refusal to supply new Telecommunications Services; 
 
(b) refusal to supply a Telecommunications Services that is essential to any-

to-any connectivity; 
 
(c) reduction in the quantity of supply; 
 
(d) refusal to supply Telecommunications Network information; and 
 
(e) refusal to share scare physical resources. 

 
(13) In relation to pricing behaviour, this concerns the price structures and 

movements in prices for Telecommunications Systems and Telecommunications 
Services in a telecommunications market. 

 
(14) In considering “significant market power” in terms of pricing behaviour, the 

Commission shall consider the Licensed Operator’s behaviour including inter 
alia: 

 
(a) price discrimination; 
 
(b) excessive pricing; 
 
(c) excessive discounting; and 
 
(d) parallel pricing. 

 
(15) In relation to degree of independence, this concerns the ability of the Licensed 

Operator to act independently of rivals and customers. 
 
13. Burden of Proof 
 

(1) The burden of proving there is contravention of Part III of the 
Telecommunications Competition Regulations 2009 rests with the Commission.  

 
(2) Where a Licensed Operator or third party alleges a contravention by another 

Licensed Operator of Part III of the Telecommunications Competition 
Regulations 2009, they may be called upon to establish a sufficient basis for the 
Commission in undertaking an investigation into the alleged anti-competitive 
conduct. 

 
 

PART IV - INVESTIGATIVE PROCEDURES 
 
14. Outline of Procedures 

 
(1) Part IV of this Instruction sets out the Commission’s approach in addressing 

complaints under Part V of the Telecommunications Competition Regulations 
2009 and in determining whether a Licensed Operator has contravened Part III 
of the Telecommunications Competition Regulations 2009. 
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(2) The following diagram details the complaints procedure in relation to a complaint 

of an alleged anti-competitive conduct: 
 

 
 
 

(3) The Commission may begin an investigation: 
 

(a) following a complaint by a Licensed Operator or any person; or 
 
(b) on its own volition as part of the Commission’s performance of its duties or 

where it obtains information which suggests a contravention of Part III of the 
Telecommunications Competition Regulations 2009 have occurred or is 
occurring. 

 
(4) There are three phases that the Commission must go through before issuing a 

competition decision: 
 

(a) Initial assessment phase; 
 
(b) Investigation phase; and 
 
(c) Decision making phase. 

 
15. Initial Assessment Phase 

 
(1) The initial assessment phase is initiated after the Commission receives a 

complaint by a Licensed Operator or any other person (“Complainant”) or where 
it suspects a possible contravention of Part III of the Telecommunications 
Competition Regulations 2009. 
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(2) The Commission may inform the Licensed Operator against whom the suspected 
breach is alleged (“Alleged Licensed Operator”) that a complaint has been made 
or that the Commission suspects a possible contravention of Part III of the 
Telecommunications Competition Regulations 2009. 

 
(3) The Commission may require the Complainant to furnish information on which 

the complaint or suspected breach is based and such other relevant information 
to enable it to determine whether there is a reason to suspect there is 
contravention of Part III of the Telecommunications Competition Regulations 
2009. 

 
(4) The Commission shall allow, within a period of fifteen (15) days from receipt of a 

complaint pursuant to sub-paragraph (1), the Alleged Licensed Operator, the 
Complainant or any other person with a legitimate interest in the investigation, 
equal opportunity to present submissions on the alleged conduct and respond to 
the submissions made. 

 
(5) The Commission shall within thirty (30) days of receipt of the complaint decide 

whether it should proceed with the investigation on the complaint or suspected 
contravention. 

 
(6) In deciding the Commission to proceed to a full investigation of complaint or 

suspected contravention, the Commission shall have regard to the following 
criteria which it will apply on a case-by-case basis: 
 
(a) the likelihood that continuation of that conduct will encourage other 

Licensed Operators to engage in the same or similar conduct; 
 

(b) whether the conduct has already ceased or not; 
 
(c) whether any person has informed the Commission of any loss or damage 

as a result of the conduct; 
 
(d) whether the conduct is likely to have adverse impact on end-users; 
 
(e) whether the Commission’s action would clarify the nature of the conduct; 
 
(f) whether the costs of the Commission’s action would outweigh the benefits 

of the conduct; and 
 
(g) the likelihood that another Licensed Operator might take its own action 

over the conduct. 
 
(6) The Commission shall not commence or continue an investigation where the 

Commission reasonably believes that the complaint against the Alleged Licensed 
Operator is frivolous, vexatious or would be inconsistent with the objects and 
principles in the Telecommunications Competition Regulations 2009. 

 
16. Investigation Phase 
 

(1) The investigation phase commences after the Commission decides to proceed to 
full investigation of the complaint or suspected contravention and comprises: 

 
(a) investigation by the Commission of the suspected contravention; 
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(b) notification to the Complainant and Alleged Licensed Operator of the 
investigation into the suspected contravention; 

 
(c) receipt of submissions from the Alleged Licensed Operator and other 

interested parties in relation to the suspected contravention; 
 
(d) the Commission’s request for information from the Alleged Licensed 

Operator, Complainant and other parties to assist in its investigation of the 
suspected contravention (via its information gathering powers or 
otherwise); 

 
(e) holding of a public hearing pursuant to the Act where appropriate in 

relation to the investigation of the suspected contravention; 
 
(f) presentation by the Alleged Licensed Operator, Complainant and other 

interested parties in relation to the suspected contravention. 
 

(2) The Commission shall investigate and reach a decision on the suspected 
contravention within 120 days commencement of full investigation of suspected 
contravention.  

 
(3) Notwithstanding paragraph 5.6.2, the 120 days timeframe may not be achievable 

due to for example, delay in receiving necessary information from industry 
participants. In such an instance, the Commission shall inform the Complainant 
and the Alleged Licensed Operator if the investigation phase is likely to extend 
beyond this timeframe.  Any such extension however shall not exceed 30 days.  

 
(4) In carrying out the investigation into the suspected contravention, the 

Commission will in the first instance seek information from the Complainant, the 
Licensed Operator and other parties on a voluntary basis. The Commission may 
however exercise its information gathering powers under the Act where required 
in respect of any person who has any information or any document that is 
relevant to the Commission’s investigation of the suspected contravention.  

 
(5) The Commission may conduct a public hearing pursuant to the Act where it is 

satisfied that the matter is of significant interest to either the public or to the 
current or prospective Licensed Operators under the Act. 

 
(6) The Commission shall observe the principles of procedural fairness and natural 

justice in conducting the investigation. At the commencement of the investigation 
stage, the Commission will inform the Complainant and the Alleged Licensed 
Operator of the investigation into the suspected investigation. The Commission 
shall give the Alleged Licensed Operator an opportunity to make submissions 
and presentations to the Commission on the suspected contravention.  The 
Commission shall make a reasonable and unbiased decision in good faith and 
based on the submissions. 

 
(7) In determining whether the Alleged Licensed Operator has engaged in or is 

engaging in a conduct in breach of Part III of Telecommunications Competition 
Regulations 2009, the Commission shall have regard to inter alia: 

 
(a) Part III of this Instruction; 
 
(b) the Alleged Licensed Operator’s co-operation with the Commission both in 

the past and in relation to the suspected contravention in question; 
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(c)  whether the conduct involves access to a new technology or leveraging of 

market power into a new and emerging market; 
 
(d) where relevant, the Alleged Licensed Operator’s previous conducts and 

the Alleged Licensed Operator’s compliance with previous directions; 
 
(e) where relevant, the Alleged Licensed Operator’s ongoing conduct; 
 
(f) whether the conduct in question has or is likely to have an adverse impact 

on consumers in terms of the price and product offerings available to them; 
and 

 
(g) such other matters as may be deemed relevant and applicable by the 

Commission. 
 

(8) At the end of the investigations, the Commission will form a view on whether the 
Alleged Licensed Operator has contravened or is contravening Part III of the 
Telecommunications Competition Regulations 2009.  The Commission shall 
notify the Complainant and the Alleged Licensed Operator of its decision on the 
suspected contravention following the investigation.  

 
17. Decision Making Phase 
 

(1) During the decision making phase, the Commission will determine the course of 
action if any the Commission should take in light of its finding in the investigation 
phase.   

 
(2) The Commission shall issue a competition decision which shall state the 

appropriate enforcement action which will be imposed by the Commission. 
Possible courses of enforcement action available to the Commission include: 

 
(a) Where the Alleged Licensed Operator is determined to have significant 

market power in a telecommunications market pursuant to Part IV of the 
Telecommunications Competition Regulations, the Commission may issue 
a direction to the Alleged Licensed Operator under Regulation 10 of the 
Telecommunications Competition Regulations 2009; 

 
(b) Instruct the Alleged Licensed Operator to implement remedial action;  
 
(c) Impose a financial penalty up to the prescribed statutory maximum amount 

in accordance with section 65 of the Act and the regulations issued in 
accordance with section 65(1) of the Act; or 

 
(d) Modification of the Alleged Licensed Operator’s licence in accordance with 

Section 39 of the Act. 
 

 
PART V - MISCELLANEOUS 

 
18. Amendment  
 
 This Instruction may be amended from time to time as the Commission deems necessary 

subject to the Act.  
 


