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The court assembled for hearing at 10.00 a.m. on 27th and 2gth of May 2024.

A Bill in its short title referred to as the "Sri Lanka Telecommunications (Amendment)

Bill" [Bill] was published in the Government Gazette dated 26.04.2024 which was

issued on 02.05.2O24.|t was placed on the Order Paper of Parliament on 10.05 .2024.

Page 2 of 65



Four (4) petitions bearing Nos. S.c.s.D. No. 5G/2024, s.c.s.D. No.57/2o24, s.c.s.D. No.

58/2024 and S.C.S.D. No. 59/2024 were filed challenging the constitutionality of the

Biil.

Upon receipt of the said petitions, the Registrar of this Court issued notice on the Hon.

Attorney General as required by Article 134 (1) of the Constitution.

Another petition bearing S.C.S.D. No. 6O/2024 was filed on the day hearing began on

the aforementioned petitions.

The Petitioners in s.C.s.D. No. 56/2024, s.c.s.D. No.57/2024, s.c.s.D. No.58/2024 and

S.C.S.D. No. 59/2024 and the Hon. Attorney General were heard extensively. The

Petitioner in S.C.S.D. No. 60/2024 was given a hearing exercising the discretion vested

in Court in terms of Article 134 (3) of the Constitution since there were other petitions

which were filed within the stipulated time period.

lurisdiction of Court

At the commencement of the hearing, the learned ASG submitted that several

Committee Stage Amendments were to be moved to the Bitl that was placed on the

Order Paper of Parliament on 10.05.2024. Copies of the proposed Committee Stage

Amendments were submitted to Court and parties.

Several Petitioners objected to Court considering the proposed Committee Stage

Amendments without first considering the constitutionality of the Bill.

This issue was examined by Court in Avurveda (Amendment) Bill Determination

[S.C.S.D. Nos. 22-2412023, S.C.S.D. 34-35/2023, S.C.S.D. 5212023, S.C.S.p. 55/2023

and S.C.S.D. 57120231 and Microfinance and Credit Resulatorv Authoritv Bilt

DetermiFation [S.C.S.D. Nos. 08-09/2024, 1U2024 and 14-1712024] where it was

held that the jurisdiction of the Court in terms of Article 123 is limited to determining

whether'th e bill or ony provision thereof is inconsistent with the Constitution. Court

does not have jurisdiction to determine the constitutionality of any proposed
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Committee Stage Amendments without first determining whether the bill or ony

provision thereof is inconsistent with the Constitution.

Where the Court so determines and in specifying the noture of the omendments which

would moke the bill or such provision ceose to be inconsistent, it is possible for the

Court to consider any changes proposed bythe Hon. Attorney General or any partyto

the proceedings.

We are in respectful agreement with this interpretation of the jurisdiction of Court.

Hence, notwithstanding the proposed Committee Stage Amendments which the Hon.

Attorney General submitted to this Court as amendments to be introduced to the Bill

during the Committee Stage debate in Parliament, this Court must first determine the

constitutionality of the respective clauses of the Bill placed on the Order Paper of

Parliament.

Com mittee Stooe Ame nd ments

Several Petitioners raised another connected issue on the proposed Committee Stage

Amendments. lt was submitted that latterly there is a trend of the Hon. Attorney

General proposing a substantial number of amendments to a bill tabied in Parliament

when it is challenged before this Court. lt was submitted that this practice impinges on

the constitutional right of any citizen to invoke the constitutional jurisdiction of Court.

ln view of this contention, it becomes incumbent upon Court to examine its merits in

the context of the proposed Committee Stage Amendments since in terms of Article

125 (L) of the Constitution, Court has the sole and exclusive jurisdiction to hear and

determine any question relating to the interpretation of the Constitution.

ln the SVASTI to the Constitution, it is declared that Parliament enacts the Constitution

as the Supreme Law of the Republic. Hence, it is the Constitution that is supreme in Sri

Lanka.
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Accordingly, ony bill os well ds ony Commiltee Stoge Amendment proposed to the bill

must be consistent with the Constitution. The constitutional responsibility of ensuring

due compliance has been yested with the Supreme Court.

A judicial confirmation of this founding principle is found in Premachondro v. Moior

Montoauelqvawickremolll99.4l2Sri.L.R.gOattltl.whereitwasheldthat "[i]nSri

Lonka, however, it is the Constitution which is supreme, ond a violotion of the

Constitution is primo facie o motter to be remedied by the Judiciary".

Article L2O of the Constitution reads follows:

"The Supreme Court sholl have sole and exclusive jurisdiction to determine ony

question os to whether ony Bill or ony provision thereof is inconsistent with the

Constitution [...]'

This jurisdiction can be invoked by any citizen pursuant to Article L2t (7) of the

Constitution within fourteen days of the bill being placed on the Order Paper of the

Parliament. Article tZL (2) prevents Parliament from having proceedings in relation to

such bill until the determination of the Supreme Court has been made, or the

expiration of a period of three weeks from the date of such petition, whichever occurs

first.

The jurisdiction created by Article 120 and the right given to any citizen to invoke such

jurisdiction pursuant to Article 127 (1) is given efficacy by Article 78 (1) which requires

every billto be published in the Gazette at least seven days before it is placed on the

Order Paper of Parliament.

These constitutional provisions are a necessary corollary of the concept of Sovereignty

embodied in the Constitution. Article 3 states that in the Republic of Sri Lanka,

sovereignty is in the People and is inalienable. Sovereignty includes the powers of

government, fundamentdl rights and the franchise. Accordingly, the powers of

Page 5 of 55



government are expounded as the legislative power of the People, the executive power

of the People and the judicial power of the people.

The People having declared the Constitution to be the supreme law of Sri Lanka,

delegated their legislative power to Parliament to enact laws in accordance with the

Constitution. Having done so, the People have by Article 120 vested the sole and

exclusive jurisdiction to determine any question as to whether any bill or any provision

thereof is inconsistent with the Constitution on this Court. Article 127 (7) gives the

right to any citizen to invoke this jurisdiction of the Supreme Court within fourteen

days of the bill being placed on the Order Paper of Parliament.

Hence, Articles 120 and 72L (1) must be viewed as a check by the People on the

exercise of the legislative power of the People by Parliament. This constitutional

jurisdictibn and constitutional right, which is a check on the legislative power exercised

by Parliament, cannot be deprived by a Committee Stage Amendment on which the

sole and exclusive constitutionaljurisdiction of the Supreme Court cannot be invoked

by any citizen.

Any impairment of the right of a citizen to invoke the sole and exclusive constitutional

jurisdiction of the Supreme Court to check whether the Parliament is exercising the

legislative power of the People in conformity with the Constitution will impinge on

Articles 3 and 4 of the Constitution.

Court is mindful that Article 74 (L) of the Constitution enables Parliament to adopt

Standing Orders. lt reads as follows:

"(1) Subject to the provisions ol the Constitution, Parlioment moy by resolution

or Standing Order provide for -

(i) the election ond retirement of the Speoker, the Deputy Speaker ond

the Deputy Choirman of Committees, ond
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(ii) the regulotion of its business, the preservotion of order ot

sittings and ony other malter for which provision is required

authorized to be so made by the Constitution." (emphasis added)

Accordingly, Parliament has the power to provide for the regulation of its business by

resolution or Standing Orders. Nevertheless, the resolution or Standing Orders are

subject to the provisions of the Constitution. ln other words, such resolution or

Standing Orders cannot supersede or be inconsistent with any provisions of the

Constitution.

We observe that Standing Order 61 [Standing Orders of the Parliament of the

Democratic Socialist Republic of Sri Lanka (As amended up to 23'd November 2022),

Published by the Parliament Secretariat)l reads as follows:

Any amendment moy be made to a Clause, or Clauses by deleting, substituting,

inserting ond adding provisions provided, the some be relevont to the subject

motter of the Bill, and be otherwise in conformity with the Standing Orders."

Accordingly, the power of the Parliament to make a Committee Stage Amendment is

recognised. Nevertheless, such power is not an unrestricted or untrammeled power.

ln modern democracies, there is no such thing as unlimited or unfettered power.

There are at least two restrictions discernible from Standing Order 61 on the power of

Parliament to make a Committee Stage Amendment.

Firstly, any such amendment must be relevont to the subject matter of the Bill.

Secondly, and more importantly, any such Committee Stage Amendment must be in

conformity with the Standing Orders. Given that Standing Orders themselves must be

consistent with the Constitufion, a necessary corollary is that any Committee Stoge

its

or
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Amendment sought to be done in terms of the Standing Orders must olso be consistent

with the Constitution.

This is the context in which Article 78(3) of the Constitution must be viewed and

interpreted. lt reads as follows:

'78. (3) Any omendment proposed to a Bill in Porliament shall not deviote from

the merits ond principles of such Bill."

This provision was introduced by the Twentieth Amendment to the Constitution. This

provision was not challenged. Nevertheless, in the Twentieth Amendment to the

Constitution Bill Determination lDecisions of the Supreme Court on Parliamentarv

Bills (2019-20201, Vol. XV. paee 871. Court observed that (at page 44):

"We observe thot this new provision is progressive ond enhances the People's

legislative power by placing a check on Porlioment thot exercises legislotive

power in trust for the People. However, perusal of the proposed Committee

Stage omendments tendered to Court by the Attorney-General, we observe thot

the aforementioned solutory provision in the Bill is proposed to be removed."

Although the Court observed that the Committee Stage Amendments was to remove

the proposed Art. 78 (3), the Twentieth Amendment to the Constitution was passed,

including present Article 78 (3), by the Parliament, on 22.LO.2O2O.

This check on the legislative power of the People must be interpreted in a manner that

protects and retains the constitutional right of any citizen to invoke the sole and

exclusive jurisdiction of the Supreme Court to determine any question as to whether

any bill or any provision thereof is inconsistent with the Constitution. Any contrary

interpretation would violate Articles 3 and 4 of the Constitution.

We are mindful that the Proviso to Article 77 (2) allows the Attorney General to

communicate his opinion on the constitutionality of an amendment proposed to a Bill

in Parliament to the Speaker. Nevertheless, this cannot be interpreted to derogate from
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the sole and exclusive jurisdiction vested by Article 120 on the Supreme Court to

examine the constitutionality of any bill or any provision thereof or the deprivation of

the constitutional right e'nshrined in Article L2t (7) for any citizen to invoke such

jurisdiction.

Accordingly, Article 78 (3) and the Standing Orders must be interpreted in a way which

protects the constitutional jurisdiction of Court and the constitutional right of any

citizen to invoke this jurisdiction. The founding principle expounded earlier that any

Committee Stage Amendment must be consistent with the Constitution and that the

right given to any citizen to invoke the sole and exclusive jurisdiction of the Supreme

Court to examine the constitutionality of a bill or any provision thereof cannot be

swept away by the sidewind of a Committee Stage Amendment.

We will examine the proposed Committee Stage Amendments in this context after

examining the constitutionality of the provisions of the Bill.

Scope of Examination

Mr. Hewamanna prefaced his submissions by drawing attention to the enactment of

the Sri Lanka Telecommunications Act No. 25 of 1991 as amended ("SLT Act"). The

constitutionality of the relevant billwas challenged but Court held that its jurisdiction

was not properly invoked in terms of Article 121 [See Sri Lanka Telecommqnications

Bill Determination fDecisiong of the Supreme Court on P?rliamentarv Bills (1991-

2003). Vol. Vlt paee 231. Hence, Court did not pronounce on the constitutionality of

the clauses in the relevant bill which was subsequently enacted as the SLTAct.

Several Counsel drew our attention to the determination in Sri Lanka Broadcasting

Authoritv Bill Determination IDecisions of the Supreme Court on Parliamentarv Bills

(1991-2003). Vol. Vll. paee 81 at 941 where Court held that although a regulatory

authority to regulate the airways is necessary, it is imperative that such an authority

should be independent. There the Court upon examining the composition of the Board
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of Directors of the proposed Sri Lanka Broadcasting Authority held that it was "no more

than an arm of the Government" (at page 95).

Based on this analysis, it was pointed out that the composition of the

Telecommunications Regulatory Commission of Sri Lanka ("TRC") established under

the SLT Act is such that it lacks independence and is subject to governmental control.

Howeve4 Article 80 (3) prevents Court from'questioning the validity'of any Act of

Parliament or even a single provision in such Act once endorsed by the President or

the Speaker as the case may be. Thus, it is not possible for the Court to apply the dicta

in Sri Lankq Broadcastine Authority Bill Determination lsupra.l to the composition of

the TRC. Allthat can be done is to draw the attention of the legislature to the said dicta.

Nevertheless, in Recoverv of Loans bv Banks (Special Provisions) (Amendment) Bill

Determination IDecisions of the Supreme Court on Parliamentarv Bills (1991-2003],

Vol. Vll, paee 425 at 4321. Court held:

"This Court does not hove the jurisdiction to exomine the constitutionality of the

Act alreody in force. However; on omendment connot be viewed in isolotion. lt

certoinly cannot derive o stomp of constitutionality from the Act that is in force."

(emphasis added)

ln Prevention of Terrorism (Temporary Provisions) (Amendment) Bill Determination

[S.C.S.D. 13-18/20221 after considering the above extract, it was held (at page 14):

"We observe thot this Court hod made the obove statement in that

determinotion becouse of the fact thot the provisions of thot Bill (Recovery of

Loans by Bonks (Speciol Provisions) (Amendment) Bill) were not merely

incidentol in nature but had covered new ground seeking to strengthen the

provisions of the Act then in force to the detriment of certoin closses of persons.

Thot was the bosis upon which this Court held in the soid determinotion that the

provisions of thot bill had denied the equal protection before the law
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guoronteed os o Fundomentol Right under Article L2(L) of the Constitution. lt

was in thot process thot this Court stoted thot on amendment should not be

viewed in isolotion."

Hence, although Court cannot call into question the validity of the SLT Act in any

manner in view of Article 80 (3), when fresh powers are sought to be given to the TRC

to the detriment of certain class of persons, Court is constitutionally bound to examine

such powers for any inconsistency with the Constitution. Where the Bill seeks to vest

new powers on the TRC, Court is constitutionally bound to consider its

constitutionality, keeping in mind the dicta in Sri Lanka Broadcasting Authority Bill

Determination [supra.l and the composition of the TRC.

Several Counsel contended that certain provisions of the Bill moy leod to the abuse of

fundamental rights guaranteed under the Constitution. ln the Sri Lanka Broadcastine

Authoritv Bill Determination fsupra. pase 1011 there may be support for this

proposition.

However, the test for examining the constitutionality of a bill is not how it will be

administered.

ln the Third Amendment to the Constitution Bil! Determination [Decisions of the

Supreme Court on Parliamentarv Bills (1978-1983). Vol. l, paee 139 at 1471 it was

held:

"[A] clear distinction must be borne in mind between the low ond the

odministration of the low. A law cannot be struck down os discriminotory

becouse of the feor that it mov be odministered in a discriminotorv monner.

Mere possibilitv of obuse of power is not sufficient ground to hold thot a law

offends the fundomentol right of equality." (emphasis added)
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A similar view was expressed in the Aerarian Services (Amendmentl Bill

Determination [Decisions of the Supreme Court on Parliamentary Bills (1991-2003).

Vol. Vll, paee 9 at 121 where it was held:

"There is of course the possibility that on attempt might be made to implement

the Bill, after enactment, in o manner inconsistent with the Constitution. Our

jurisdiction does not extend, quio timet, to moke pronouncements intended to

prevent or restroin possible future violations, porticularly by persons or bodies

other thon the legislature; our, iurisdiction is confined to determininq whether

the Bill os it stonds would constitute on infrinqement of the Constitution."

(emphasis added) '

Again, in the Welfare Benefits Bill Determination [Decisions of the Supreme Court on

Parliamentarv Bills (1991-2003). Vol. Vll. paee 279 at 2821 Court held:

"Counsel for the Petitioner submitted thot recipients would be selected on the

bosis of politicol loyalty to the porty in power ond thot there would be favoritism

in the process. lt is not within the jurisdiction of the Court to spe.culate as to

whot would hoppen in the implementotion of the scheme. The provisions of the

Bill should be exomined objectively to ascertoin whether there ore sufficient

sofeguords to prevent discrimination on any of the grounds referred to in Article

12(2) of the Constitution ond to prevent arbitrariness in the decision-making

p rocess." (emphasis added)

This position was adopted by Court in Colombo Port Citv Economic Commission Bitt

Determination lDecisions of the Supreme Court on Parliamentarv Bills (2021). Vol.

XVl, paee 231 and Microfinance and Credit Reeulatorv Authoritv Bill Determination

!S.C.S.D.Nos.O8-O912O24, t1-l2024, L4-L7l2024l where it was held follows:

"Moreover, when the Court opined in Sri Lanko Broodcosting Authority Bill

(supra), thot these things moy not hoppen, but they might happen because they

are permitted it was referring to a situation where power is conferred on dn
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entity or person in vogue terms or without any guidelines os to its exercise thus

moking it orbitrory ond inconsistent with Article 12(1).'

Clause 3 (81

Clause 3 of the Bill seeks to amend Section 5 of the SLT Act by adding Sections 5 (wa),

5 (wb), 5 (wc) and 5 (wd)to extend the powers, duties and functions of the TRC to carry

out market analysis, to prevent significant market power and to promote fair

competition.

Mr. Dias contended that the extensive powers sought to be conferred on the TRC by

Clause 3 (8) moy leod to the abuse of the fundamental rights guaranteed under the

Constitution such as equal rights before law, including violations of privacy for both

service providers and . consumers, arbitrary and discriminatory regulatory

interventions, over-regulation stifling business autonomy, economic burdens on

service providers, and lack of transparency and accountability in decision-making and

potentially infringing on due process rights.

Nevertheless, as more fully explained earlier, this is not the test Court must use to

examine the constitutionality of a bill.

The learned ASG submitted that one of the fundamental aspects of the Bill is its focus

on encouraging competition and preventing monopolistic behaviour. Our attention

was drawn to the Sri lanka Broadcasting Authoritv Bill Determination fsupra. at 931

where Court specifically recognised the obligation to deal with anti-competitive

practices, especially where the resources are limited, stating, " Hoving regord to the

limited availability of frequencies, ond toking account of the fact thot only a limited

number of persons con be permitted to use the frequencies, it is essential thot there

should be o grip on the dynomic aspects of broodcasting to prevent monopolistic

domination of the field by the government or by o few, if the competing interests of

the vorious sections of the public ore to be odequately served." (emphasis added)
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According to Section   (d) of the SLT Act, one of the general objects to be achieved by

the TRC is to promote effective competition between persons engaged in commercial

activities connected with telecommunication and promote efficiency and economy on

the part of such persons.

The learned ASG contended that the introduction of powers under Clause 3 (8) of the

Bill is to enable the attainment of the objects in the SLT Act by enlarging the powers

and duties of the TRC under Section 5 of the SLT Act.

The proposed Section 5 (wb) to the SLT Act empowers the TRC to intervene to prevent

the emergence or abuse of significant market power. ln the TRC Consultation Paper

dated O2.O2.2O24 (at page 14), one criterion identified in determining significant

market power is market position/share. Hence, it justifies empowering the TRC to

intervene to both prevent the emergence as well as abuse of significant market power.

ln Ayurveda (Amendment) Bill Determination fsupra. paee 381, Court held that it

trite law that vagueness,in any provision of a bill is by itself sufficient to hold

inconsistent with Article L2 (7) of the Constitution.

We have considered Clause 3 (8). lt is not vague and does not grant any unfettered

power to the TRC. lt seeks to empower the TRC to take ex onte and ex post regulation

measures to prevent or remedy anti-competitive behaviour and market distortion

which is essential for the full enjoyment of the fundamental right guaranteed by Article

14 (1)(a) of the Constitution.

We are not inclined to accept the contention that the powers sought to be conferred

on the TRC would lead to a violation of privacy of the operators and consumers.

As far as the privacy of the operators are concerned, this contention overlooks Section

7 of the SLT Act which enables the TRC to require operators to furnish such information

as directed

is

it
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ln relation to the privacy of consumers, Section 3 of the Personal Data Protection Act

No. 9 of 2022 states that the provisions of that law shall have effect notwithstanding

anything to the contrary in any other written law. Where a public authority is governed

by any other written law, it shall be lawful for such authority to carry out processing of

personal data in accordance with the provisions of such written law, in so far as the

protection of personal data of individuals is consistent with the Personal Data

Protection Act No. 9 of 2022. Further the provisions of the Personal Data Protection

Act shall prevail over any other written law, where there is any inconsistency.

We determine that Clause 3 (8) is not inconsistent with any provision in the

Constitution.

Clause 4

Clause 4 of the Bill is to empower the TRC to approve or determine the tariffs. lt

introduces seven new sections to the SLT Act numbered 6A (1) to 6A (7).

ln terms of Section 6A (1), the TRC shall "opprove or determine" tariffs in a manner that

is non-discriminatory and oriented towards costs. The operator can also propose tariffs

or adjustments which the,TRC can either approve or reject taking into consideration,

the government policy and industry requirements and/or the facilities or services

provided by the operator to a particular class of users or in a particular area.

Section 6A (4) allows the TRC to determine to forbear any tariff of any service subject

to conditions or without conditions.

Section 6A (5) states that the TRC may, in consultation with the Minister, by way of

rules make provision for a special tariff plan which shall "include manner of setting,

reviewing, publishing, approving adjustments of tariff generally or for any particular

telecommunication service provided by an operator or provider".

Mr. Dias contended that the proposed amendment Section 6A (1-) has potential for

abuse as the broad authority to approve or determine tariffs could be used to favour

' 
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certain operators, undermining the fairness and neutrality of the market due to the

vast nature of the amendment as it does not describe or define the extents of the

principles that are outlined therein.

It was further submitted that additionally there is a potential impact on consumers as

consumers might face higher prices if tariff regulations lead to increased costs for

service providers, which are passed on to end users.

Mr. Dias contended that proposed Sections 5A (2) and 64 (3) which provides for

consideration of government policy in tariff approval could lead to politically motivated

decisions that do not necessarily align with market realities or consumer interests and

imposing conditions based on the facilities or services provided could result in unequal

treatment of providers serving different areas or user classes.

Mr. Dias further submitted that the ability to create special tariff plans pursuant to

proposed Section 6A (5) introduces additional complexity and uncertainty for service

providers, who must navigate these plans to remain compliant. He finally contended

that proposed Section 6A (6) could potentially impose operational restriction as

prohibiting the provision of services without approved tariffs could stifle innovation

and restrict the availability of new services, impacting both providers and consumers.

Accordingly, it was contended that Clause 4 of the Bill is inconsistent with the

fundamental rights guaranteed by Articles L2 (t),1a (1)(a) and 14 (f Xe).

The submission of Mr. Dias is based on the possibility that the power given to the TRC

may be abused. Howeve4 as adumbrated earliel this is not the test Court employs to

consider the constitutionality of any bill. As long as the powers vested in a body is not

vague, how the law will in fact be applied is not a matter for this Court in the exercise

of its constitutiona I j urisd iction

As the learned ASG pointed out, the TRC as the regulator already has the power to

determine tariffs.

Page 15 of65



ln terms of section 5 (c) of the sLT Act, the TRC has the power "to advise the

government on motters reloting to telecommunicotion including policies on toriffs,

pricing and subsidies ond legislotive meosures required for the provision of public

te \eco m m u n icotions se rvices" .

Section 5 (k) of the SLTAct, empowers the TRC to determine in consultation with the

Minister the tariffs or methods for determining such tariffs, taking . into account

government policy and the requirements of the operators in respect of the

telecommunication services provided by the operators.

Furthermore, Section 17 (71(k) of the SLT Act specifies the terms and conditions of a

Iicence granted under this section to include, "conditions specifying occeptoble

economic criterio in accordonce with which the Authority sholl approve toriff

adjustments proposed by on operotor".

Hence, we are in agreement with the contention of the learned ASG that the

amendments envisaged by the insertion of Section 6A to the SLT Act in fact sets out

guidelines regulating the exercise of the power already granted to the TRC under

Sections 5 (c), 5 (k) and t7 (7)(k) of the SLT Act. These provisions in fact prevent any

arbitrary exercise by the TRC of the power to regulate tariffs. For example, Clause 6A

(1)(a) directs the TRC to determine tariffs on a non-discriminatory principle. This

fortifies the fundamental right to equality guaranteed by Article L2 (Ll of the

Constitution.

Mr. Dias submitted that the discretionary power to forebear tariffs as proposed by

Section 64 (4) could be applied selectively, benefitting some providers over others

potentially leading to market biases.

The learned ASG submitted that tariff forbearance is not a new concept and that it is a

mechanism that is applied in many jurisdictions. These jurisdictions exercise differing

levels and aspects of tariff forbearance. Our attention was drawn to Section LI(2) of

the Telecom Regulatory Authority of lndia Act, !997.
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The need for regulatory forbearance has been explained by Prof. Rohan Samarajiva and

Tahani lqbal lBanded forbearance: A new opproach to price regulotion in partiolly

liberolized telecom morkets,lnternationalJournal of Regulation and Governance, 9(1),

19-40] as follows:

"Bosed on the premise thot there is little need for intervention as the number of

service providers grows and competition increased in o market place, regulators

con refroin or forbeor from intervening or imposing controls in o morket. Schultz

(1994) considers this as meons to give new firms without market power the

space needed to flourish.

Deeming sufficient competition to exist in the lndion telecom sectot; the Telecom

Regulatory Authority of lndia (fRN) forbeors from price regulation in urbon

oreos, olthough it does regulate some prices in rurol oreos.....

lndio now has som? of the lowest mobile torilfs in the world (LlRNEosia, 2008,

2009; Nokio, 2008o) ond a flourishing mobile morket - the compound onnuol

growth rote for 2000-2005 for mobiles wos 90.6 per cent (lnternationol

Telecommunicotions Union, 2007). The findings of the Telecom Regulatory

Environment ffRE) ossessments corried out by LlRNEosio in 2006 and 2008,

indicate thot lndia received the highest scores on the tariff regulation dimension

omong the countries studied (Prem & Baburajon, 2009), indicoting thot TRAt's

approoch is appreciated by informed stakeholders.

Forbearance does not necessarily meon thot the regulotor relinquishes all

responsibility for regulotion; the regulator moy choose to forbear on certoin

aspects only based on ossessments of morket power and patentialfor predotory

pricing; ond regulotion may be re-imposed if justified. ln the case of regulating

the morkets for terminol equipment, wireless services ond toll services, the

Canadion Rodio-Television Commission (CRTC) forbore from reguloting these

morkets deeming them 'workobly competitive'. ln the terminol equipment
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morket, the Commission forbore on the sole, leose ond mointenonce of singte-

line, multi-line and dato equipment. ln the wireless services morket, regulatory

forbeoronce wos enforced in morkets for mobile phones and data and wireless

devices; however, conditions were included to sofeguord customer

confidentiality wiih regard to interconnection (Organizotion for Economic

Cooperation and Development, 2002). The toll-services market, on the other

hand, wos only partially forborne, with the CRTC requiring price ond cost filings

only in the morket for long distance tolls. To decide on the competitiveness of o

morket, the Commission took into occount the morket shore of the lorgest firm,

th.e price elasticity of demand and the contestability of the morket.,,

As the learned ASG pointed out, tariff forbearance is to be applied 'tw-particuJg,!

servicg" and not individually on each operator or provider. Examples of services that

may be subject to tariff forbearance could be certain value-added services such as

news alerts, e-channeling messages, etc. Tariff forbearance is basically where a

regulator specifies certain services for which its approval need not be obtained.

We determine that Clause 4 of the Bill is not inconsistent with any provision in the

Constitution.

Cl,ause 8

Clause 8 of the Bill introduces a new Section 9A to the SLT Act to empower the TRC to

resolve the disputes arising out of anti-competitive practices, etc. The proposed

section enables the TRC to carry out an investigation into a complaint made on the;

a. existence or the construed existence of an anti-competitivE practice;

b. the acquisition, existence or the construed existence of an abuse of a

dominant position (significant market power) which may affect the

conditions in one or more markets in which an operator or provider

operates a telecommunication service;
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c. the creation or the construed creation of a merger situation; or

d. not having the right of access to market network at fair, cost-based and

non-discriminatory terms and conditions.

Mr. Dias contended that Clause 8 infringes Articles 72, L4 (1Xg) and 1aA.

Mr. Wickramanayake, P.C. contended that it infringes Articles 2,3,4 (c), 4 (d), L2 (!),

72(2),1a (rXg)read with Articles 27 (2)(a)to27 (2\(f),27 (7),27 (8l,,27 (L4) and Article

76 of the Constitution.

These contentions must be examined keeping in mind that Court, in Sri Lanka

Broadca.sting Authoritv Bill Determination [supra. paee 931. recognised the obligation

to deal with anti-competitive practices, especially where the resources are limited as

in frequencies.

Clause 8 focuses on anti-competitive practices, abuse of dominant position that affects

the markets, mergers, and market access that is not fair, cost-based or discriminatory.

Such an opportunity for intervention by the regulator to remedy market distortions is

essential in the interest of both operators as well as customers.

As lndraratna [A. D. V. de S. lndraratna, Consumer Affoirs Authority in the Overall

Context of Competition Policy in Economic Policy in Sri Lanka, lssues and Debates,

Kelegama (ed.), Sage Publications (2004), page 3491 explains:

"Competition exists where there is free ploy of market forces [...] Perfect

competition, however, is on ideal situation [...] ln the obsence of perfectly

competitive morket conditions, there must be a competition policy to promote

competition in order to enhance both ollocative elficiency ond consumer

welfare. For exomple, o provider of goods or services enjoying monopoly power

con, depending on the degree of morket imperfection, exploit the consumer

through unfair or anti-competitive practices, such os misinformotion, misleading

odvertisement, packoging, hoarding ond predotory pricing. ln such
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circumstonces, there should be competition legislotion to prevent such

exploitation by the unscrupulous manufacturer or troder,,

The international obligations undertaken by Sri Lanka in terms of the principles set out

in the World Trade Organisation (WTO) Basic Agreement on Telecom Sector also

requires the State to ensure that there is no monopolistic domination, especially in a

field where the resources are limited.

Therefore, learned ASG submitted that it is incumbent upon the State to be vigilant in

respect of a vital resource to prevent monopolistic domination. A licensee who has a

monopoly or who has sigrtificant market power would be able to effectively block new

competition and hold the people captive. Ensuring a level playing field is, therefore, a

vital obligation.

The proposed law takes two further steps in terms of what the TRC can do when

confronted with such practices. Where the public interest is not harmed, the TRC can

permit the situation to exist with appropriate directions to remedy adverse effects on

competitors. Where public interest is harmed. then the TRC will give directions to end

the practice

Proposed Section 9A (2) [Clause 8] states that the TRC moy give the provider or

operator who is the subject of such investigation, an opportunity to be heard and

produce documents before making a determination and thereafter make an

appropriate order. The use of the word may might be construed to mean that it is not

compulsory for the rules of naturaljustice to be followed which makes it inconsistent

with Article L211,) of the Constitution. The inconsistency will cease if the word "moy"

be replaced with the word "sholl".

Subject to this, we determine that Clause 8 of the Bill is not inconsistent with any

provision in the Constitution.
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Clause 9

This clause amends Section 10 of the SLTAct by inserting a new Section i.0 (1A)which

empowers the TRC to divide and allocate any part of the radio frequency spectrum into

number of bands it thinks oppropriate and specify the service or purpose for which

each band may be used, specify frequency channel plans and assign the radio

frequency or any band of radio frequencies to users of radio communication apparatus

in the manner provided in Section 22 of the SLT Act.

Mr' Jayawardena, P.C. submitted that these new powers will allow the TRC to distribute

the right to use radio frequencies which is a limited resource in a manner that pleases

the TRC. lt was submitted that there are no restrictions or guidelines as to how these

new powers will be exercised bythe TRC and hence in effect grant the TRC unfettered

and untrammeled powers, which violates Article 72 (t) of the constitution.

Mr. Jayawardena, P.C. further submitted that these new powers to decide on the band

sharing will allow the TRC to allocate a larger portion of the spectrum of frequency to

television operators at the expense of radio operators, prompting the radio operators

to go out of business. lt was submitted that this will violate the fundamental right of

access to information of radio listeners guaranteed by Article 14A of the Constitution.

Moreover, it was submitted that, in addition, the arbitrary allocation of frequency

causing certain operators to go out of business will affect the right to livelihood of the

employees of those operators and their legitimate expectations, violating Article 14

(1)(S) of the Constitution.
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Mr. Wickramanayake, P.C. contended that the proposed subsections grant extensive

powers to the TRC regard.ing the allocation and management of the radio frequency

spectrum, as it thinks appropriate. lt was contended such unfettered discretionary

powers could lead to arbitrary and unequal treatment of different users and applicants.

Without clear, objective criteria for the allocation and assignment of frequencies, there

is a risk of discriminatory practices, violating the right to equality before the law

protected under Article 12 (1) of the Constitution.

Furthermore, it was submitted that the extensive control over frequency allocation

with discretionary terms and conditions could unduly restrict businesses and

individuals from engaging freely in their lawful business activities. This can impact their

ability to conduct their business efficiently and without undue interference, violating

Article r+ (1Xg).

Furthermore Mr. Wickramanayake, P.C. contended that Clause 9 of the Bill is

inconsistent with and/or ih contravention of the provisions of Articles 3, 4 (d), 12 (L)

and 14 (1Xg) of the Constitution and cannot be passed as law except if approved by

the People at a referendum in addition to two thirds vote of the whole number of the

Members of Parliament in favour as required by Article 83 (a) of the Constitution.

ln understanding the scope of the proposed provisions, we found the technical

explanation provided by the learned ASG quite useful which we quote in extenso.

Radio Waves are a type of Electromagnetic waves. The Electromagnetic Spectrum

encompasses all electromagnetic radiation. These include visible light, ultraviolet rays,

infrared rays, microwaves and radio waves. The following diagram sets out the

Electromagnetic Spectru m.
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Radio waves in the above diagram include ry, FM radio, Cellular band, short wave and

AM radio waves. As can be observed, they have a low frequency and long wavelength,

and are significant from a standpoint of human utility. This is because all

telecommunication (whether it be broadcasting television programmes or long-

distance telephone calls or accessing the internet via Wi-Fi) happens through radio

waves.

Radio waves are usually understood as Electromagnetic Waves with frequencies below

300 gigahertz (GHz) and wavelengths greater than 1 millimetre (3/64 inch), which is

about the diameter of a grain of rice.

They travel around the speed of light in a vacuum, which explains the virtually

instantaneous communication that takes place when communicating through radio

waves. They would require a transmitter to emit or transmit the radio waves and a

receiver to be able to obtain the same.

The need to regulate radio wave frequencies is because radio waves used by one

person can interfere with those used by another. This would disrupt the efficiency of
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telecommunication and lead to conflict. This is why there must exist a legal regime

which governs the use of radio waves.

The lnternational Telecommunication Union (lTU) [established as the lnternational

Telegraph Union in 1865 and now an agency of the United Nations] is responsible for,

amongst other matters, the creation and maintenance of a global telecommunication

system which minimises conflict and maximises the utilisation of this finite resource.

For this purpose, the lnternational Telecommunication Union, consequent upon a

global conference, has divided the world into several regions specifying the radio

spectrum range for each such region. Sri Lanka falls within Region 3.

Telecommunication encompasses television, radio broadcasting, telephone

communication and so much more. The lnternational Telecommunication Union also

determines the respective frequency ranges for these different types of

telecommunications and the respective States are obligated to comply. Periodically,

Member States of the Union meet and change these parameters and the respective

Governments have to take action accordingly.

Therefore, the learned ASG submitted it is imperative that the State must be able to

regulate the use of the Electromagnetic Spectrum. ln Sri Lanka Broadcastine Authoritv

Bill Determination [supra, paees 90-931 Court held as follows:

"Privote broadcosting is o relotively new phenomenon even in the most

developed countries. State owned orgonizotions hod been the exclusive meons

of broodcosting becouse of severol reosons, including (1) the mojor copitol

investment required in building transmitters; (2)the limited number of ovoiloble

frequencies ond the national and internationol need to make o rotionol and

orderly use of the spectrum; (3) political concerns thot required broadcasting,

on occount of its great impact on public opinion, to be the preserve of the Stote.

Technologicol progress, inctuding microwove tronsmission ond the oppeoronce

of coble tronsmissions, the willingness of private entrepreneurs to invest in the
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business in broodcasting, and more liberol ottitudes on the part of Stotes hove

resulted in on increose in the number of privote broodcosters.

However, olthough odvonces in technology hove led to more efficient utilisotion

of the frequency spectrum, uses for that spectrum have also grown opoce. As

the u.s. supreme court observed in Red Lion Broodcasting co. v. EC.c. 3gs u.s.

367, 89 S.C. 7794,23 L.Ed. 371(L969)

"Portions of the spectrum must be reserved for vitol uses unconnected

with human communication, such as radio novigotionol oids used by

oircroft ond vessels. Conflicts have emerged between such vitolfunctions

os defence preparedness and experimentation in methods of averting

midoir collisions through radio worning devices. "Lond mobile services"

such os police, ambulonce, fire deportment, public utility ond other

communicotions systems have been occupying an increosingly crowded

portion of the frequency spectrum...."

Scorcity is not entirely o thing of the past, ond therefore States hove o continuing

and compelling need to regulote the use of the frequency spectrum. The lJ.s.

Senate (5. Rep. No. 562, 86th Cong. -1st Sess. 8-9 (1959) U.S. Code Cong. & Adm

News P2571) soid that "broodcast frequencies ore limited and, therefore, they

hove been necessarily considered o public trust." That observation wos cited

with approvol by the U.S. Supreme Court in Red Lion Broadcasting Co. (supro).

The Supreme Court of lndio too hos endorsed the view that

airwoves/frequencies ore limited and must be regarded os "o public property"

with regard to which the Stote must exercise control so thot they will be used for
the public good; t..J tt is recoanized th

ensure the orderlv reaulotion of communications. ond this con onlv be

ochieved bv a licensinq svstem" [...1. Becouse of the public oropertv noture of

frequencies. licences to broodcast do not confer ownershio of desianated
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freouencies. but oilv the tempororv privileae of usina them durino o specified

time [...1

Radio and television becouse of their pervosive and wide reoch ond influence on

members of the public, constitute o most important meons of moss

communicotion. ln order to ploy its role in odvoncing freedom of speech, the

State, becouse of the limited ovoilability of frequencies, must endeovour to

ensure thot the medium continues to be effective. Becouse of the limited

availability of frequencies, choos would ensue if the spectrum is uncontrolled

ond the usefulness of rodio ond television os o means of communication would

soon come to on end, with unfortunate consequences for the right of free speech

ond independent thought......

Having regord to the limited ovoilability of frequencies, and toking occount of

the fact thot only o limited number of persans con be permitted to use the

frequencies, it is essentiolthat there should be a grip on the dynamic aspects of

broodcasting to prevent monopolistic domination of the field either by the

government or by o few, if the competing interests of the vorious sections of the

public ore to be odequately served. lf the fundamental rights of freedom of

thought and expression ore to be fostered, there must be on odequote coverage

of public issues and an ample ploy for the free and fair competition of opposing

views. The imposition of conditions on licences to ensure thot these criteria

should be observed do not transgress the right of freedom of speech, but they

rother advonce it by giving listeners and viewers the opportunity of considering

different points of view [...]" (emphasis added)

Hence, there is a compelling reason to recognize the power of the TRC to divide and

allocate any part of the radio frequency spectrum into number of bands and specify

the service or purpose for which each band may be used, specify frequency channel

plans and assign the radio frequency or any band of radio frequencies to users of radio

com munication apparatus.
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Nevertheless, it ca nnot be done as the TRC think oppropriote. This is vague and hence

arbitrary and inconsistent with Article L2(1) of the Constitution.

ln Colombo Port Citv Economic Commission Determination [Decisions of the

Supreme Court on Parliamentarv Bills (2021). Vol. XVI, page 23 at 441 Court held that:

"Upon reading of the Bill, the Court is of the view thot the regulotory structure

set out in the Bill loc,ks cloritv ond provides for the exercise of arbitrorv power

bv the Commission ond thus, inconsistent with Article 1-2(1) of the

Con stitution "(emphasis a dded)

Forthe aforesaid reasons, Clause 9 of the Bill is inconsistentwith Article 1,2(L) of the

Constitution and can only be passed with the special majority r:equired under

paragraph (2) of Article 84.

The learned ASG submitted that the following amendment will be moved at the

Committee Stage:

Page 8, Clause 9 : delete line l0 to ll and substitute the following:-

"frequency spectrum into number of bands based on International Telecommunication Union

policies and guidelines or intemational best practices, in the best interest of the efficient

management of the frequency spectrum and specifu the service or";

We are of the view that the inconsistency with Article 72 (7) will cease if Clause 9 is

amended as suggested.

The learned ASG submitted that a further amendment is proposed to Clause 9 as

follows:

Page 8, Clause 9 : insert the lbllowing immediately after line l7:-

"(d) vary the service or services or purpose for which such radio liequency has been assigned,

from time to time."
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The Bill as Gazetted only provides for the division and allocation of any part of the radio

frequency spectrum into number of bands and to specify the service or purpose for

which each band may be used. Once it is so divided and allocated, the TRC can assign

the radio frequency or any band of radio frequencies to users of radio communication.

The proposed amendment seeks to permit the variation of the service or services for

which such radio frequency has been assigned.

Such a power can affect the operators as well as users of radio communication.

Allowing this Committee Stage Amendment will be inconsistent with Article 72L (l)

read with Articles 3 and 4 of the Constitution for the reasons adumbrated above and

earlier under "Committee Stage Amendments" and can only be passed with the special

majority.required under paragraph (2) of Article 84 and approved bythe People at a

Referendum by virtue of Article 83.

We are of the view that this further amendment can be done onlv after Gozethnq as

an a!'nendment and oermitting anv citizen to invoke the constitutional iurisdiction in

terms of Article 121 (1) of the Constitution.

Clause 12

This seeks to amend Section 17 of the SLT Act to empower the TRC to issue directions

to operators who have been issued with a license under that section.

Mr. Wickremanayake, P.C. submitted that this seeks to grant TRC the power to issue

directions to any operator to whom a license has been issued under Section 17 to share

the use, with another operator specified by the TRC, of any facility owned or used by

such operator; including any radio access network, subject to such terms and

conditions specified by rules made under the SLT Act.

It was submitted that forcing operators to share their privately owned facilities may

infringe on their right to property as well as operational autonomy as protected under
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Article f+ (f Xg) of the Constrtution, which guarantees the freedom to engage in any

lawful occupation, profession, trade, business or enterprise.

Furthermore, Mr. Wickremanayake, P.C. submitted that arbitrary, unfair and

discriminatory use of the above provision by the TRC, could result in unequal treatment

of operators violating Article L2 (1)of the Constitution.

Accordingly,itwassubmittedthatClause f2Ql of theBill isinconsistentwithand/or

in contravention of the provisions of Articles 3,4 (d), t2 (l), 12 (2) and 14 (1Xe) of the

Constitution and cannot be passed as law except if approved by the People at a

Referendum in addition to two thirds vote of the whole number of the members of

Parliament in favour as required by Article 83 (a) of the Constitution.

The learned ASG countered that Radio Access Network (RAN) sharing is a universally

accepted practice which benefits the public. He drew our attention to The lnternational

Telecommunications Union (lTU) web site which states as follows:

"ln developing countries in particulor, mobile telephony hos been centrol in

moking services ovoiloble to large sections of the populotion. However, much

remoins to be done to increose the penetrotion of mobile services, particularly

in rural oreas. The problem arises from the high cost of network infrastructure.

This leods to high prices, os operators seek to recover their investment.

Sharing mobile infrastructure is an olternative that lowers the cost of network

deployment, especially in rurol oreos or morginol morkets. Mobile infrastructure

shoring moy olso stimulate migrotion to new technologies ond the deployment

of mobile broodband. lt may olso enhonce competition between mobile

operotors and service providers, when safeguords ore used to prevent onti-

com petitive be h ovi ou r"
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There are two types of mobile infrastructure sharing: passive and active. The former

refers to the sharing of physical space, for example by buildings, sites and masts, where

networks remain separate. ln active sharing, elements of the active layer of a mobile

network are shared, such as antennas, entire base stations or even elements of the

core network. Active sharing includes mobile roaming, which allows an operator to

make use of another's network in a place where it has no coverage or infrastructure of

its own.

Most European countries promote passive mobile infrastructure sharing by mobile

operators. Countries such as Brazil and Canada have adopted active mobile

infrastructure sharing whilst Jordan, lndia and Malaysia have adopted passive mobile

infrastructu re sharing.

Hence, in principle there can be no objection to implementing mobile infrastructure

sharing. Nevertheless, there are certain matters which are of concern to Court.

Firstly, as Mr. Wickremanayake, P.C. pointed out, the word "facility" is not defined in

the SLT Act or the Bill. Hence the power to direct the sharing of such facilities is vague

and hence arbitrary and inconsistent with Article L2 (7) of the Constitution and can

only be passed with the special majority required under paragraph (2) of Article 84.

The inconsistency will cease if the word "focility" in Clause 12, page 13 line 1-4 is

replaced with the word "infrastructure" which is defined in Clause 36 of the Bill.

Secondly, we observe that the sharing of any facility owned or used by an operator

must be subject to rules inade under the SLT Act. These rules are made by the TRC

and are subject only to the approval of the Minister pursuant to Section 68 (3) of the

SLT Act. There is no need for Parliamentary oversight.

Mr. Wickremanayake, P.C. submitted that in view of the composition of the TRC and

the dicta in Sri Broadcastine Authority Bill Determination [supra.l, this infringes

Article L2 (l) of the Constitution.
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As pointed out earlier, wh.ere the Bill seeks to vest new power on the TRC, Court can

examine the composition of the TRC and its independence in examining the

constitutionality of the Bill. Court observes that the rule making power granted to the

TRC to specify the terms and conditions under which sharing of infrastructure can be

directed is subject only to the approval of the Minister who has a pervasive control

over the TRC.

ln this context, we note that in Sri Lanka Broadcasting Authoritv Bill Determination

[supra. paee 951 Court held that:

"The Minister is empowered by clause 79 to make regulotions, inter alia,

prescribing "the guidelines to be followed by persons licensed under this Act in

the presentation of progrommes including commercial odvertisements".

Contrary to the usuol proctice - e.g. see section 46 of the Ceylon Broodcosting

Corporation Act ond section 3L of the Sri Lonko Rupovohini Corporotion Act the

Minister is neither required to publish the regulations in the Gazette nor is he

required to bring the regulotions to Porlioment for approval.

The Authority is empowered by clouse 5 (g) to issue directions to licence holders.

Clause 7(7) empowers the Authority to suspend or concel any licence issued to o

licence holder who foils to comply with directions issued by it. Clause 1-7 makes

it an offence for a person to foil to comply with the directions given by the

Authority.

Hoving regord to the composition of the Boord of Directors of the Authority, the

lock of security of tenure in office either of the Chairman or of the oppointed

members, ond hoving regord to the power of the Minister to give directions

which the Authority is obliged to follow, the Authority, it wos soid by leorned

counsel for one of the petitioners is "no more thon on orm of the Government".

We agree thot the Authority locks the independence required of o body
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entrusted with the regulotion of the electronic medio which, it is ocknowledged

on oll hands, is the most potent meons of influencing thought."

Hence, the sharing of any facility owned or used by an operator being made subject to

rules made by the TRC under the SLT Act is inconsistent with the Sri Lanka Broadcasting

Authoritv Bill Determination [supra.l and with Article 12 (1) of the Constitution and

can only be passed with the special majority required under paragraph (2) of Article

84.

The inconsistency will cease if such terms and conditions are specified by regulations

made under Parliamentary oversight. Accordingly, the said inconsistency will cease if

the following amendment is made:

Clause 12 page 13 delete line I 7 and substitute the following:

"specified by regulations made under this Act."

Clause 13

Clause 13 of the Bill pr:ovides for the insertion of new Sections 17A and 17B

immediately after the existing Section 17.

ln order to understand the scope of the proposed amendments, it is necessary to

appreciate that a broadcaster requires two licenses to conduct its business effectively.

These are the license for broadcasting, issued under Section 17 of the SLT Act, and the

license to hold a particular radio frequency, issued under Section 22 of the SLT Act.

Presently, there is no provision to revoke a license issued under Section 1-7 of the SLT

Act.

ln terms of proposed Section L7A (1), the Minister may revoke a licence issued under

Section 17 of the SLT Act to a provider for breach of terms and conditions of the licence

ond on any controvention of the provisions of this Act or any regulation or rule mode

thereunder.
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The Minister shall provide reasons for the revocation fifteen days prior to the date of

revocation and shall specify the date of revocation in the Gazette not being a date

earlier than thirty days from the date of publication of the Order.

Where a licence is revoked, an interim arrangement shall be specified for operating the

telecommunication system in respect of which the licence issued to the operator has

been revoked.

The licensee has the right of appeal to the Court of Appeal against the decision to

revoke by the Minister within thirty days from the date of communication of the

decision and the Court of Appeal may confirm or set aside the order of the Minister.

We observe that a licence issued under Section 17 of the SLT Act shall, in terms of

Section 17 (6Xc) of the SLT Act, be subject to terms and conditions. Thereafter, Section

t7 (7) goes on to specify the conditions that may be imposed under Section 17 (6Xc)

of the SLT Act.

Therefore, the structure of the SLT Act is to provide for the terms and conditions of a

licence to be issued under Section 77 (7) to be specified in terms of the SLT Act itself.

Clause 13 [Proposed Section 17A. (1)] seeks to provide for the revocation of such

licence on the breach of terms and conditions of the licence, for any contravention of

the provisions of the SLTAct or any regulation or rule made thereunder.

We are of the view that the amendment to provide for the revocation of a licence

issued under Section L7 for any contravention of the provisions of the SLT Act or any

regulation or rule made thereunder is vague and overly broad and therefore

inconsistent with Article L2 (7) of the Constitution and can only be passed with the

special majority required under paragraph (2) of Article 84.

This inconsistency will cease if Section 17A. (1) in Clause 13 is amended by deleting the

words "ond on ony contravention of the provisions of this Act or ony regulation or rule

mode thereunder"
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ln terms of Section 178, the following activities are prohibited except under the

authority of a licence issued by the TRC:

(a) providing infrastructure services specified by rules, required for

operating a telecommunication system;

(b) providing telecommunication services specified by rules; or

(c) providing cable landing station facilities.

Such a licence is subject to the terms and conditions specified in the licence and is

required to conform to such technical standards as may be determined bythe TRC by

rules made thereunder and will be liable for revocation where there is a breach of any

of the terms and conditions of the licence or on the failure by the licensee to comply

with required technical standards.

There is an appealto the Court of Appeal against the decision to refuse an application

for a licence or the revocation of a licence within a period of thirty days from the date

of communication of the relevant decision.

Furthermore, in terms of proposed Section 178 (8), Rules shall be made to specifythe

manner of making an application for a licence, requirements to be fulfilled by an

applicant to make an application for each category of licence, period of validity and the

manner of renewal of Iicence and grounds for suspension or cancellation of licence.

Mr. Wickramanayake, P.C. submitted that the broad discretion given to the Minister

and the TRC to revoke such licenses can lead to arbitrary and unjust decisions as it lacks

clear criteria and safeguards which can infringe upon the principles of naturaljustice

and due process. lt was contended that Clause 13 of the Bill in its entirety is

inconsistent with Articles 3, 4 (d), L2 (7]1,1a (1Xa), 1a (lXS) read with Articles 27 (2){a)

to27 Q);fi),27 (7),27 (8),27 (L4)and Article 76 of the Constitution.
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As adumbrated earlier, though the SLT Act is now law and accordingly Court cannot call

into question its validity, when new powers are sought to be vested in an entity

established thereunder by the Bill to the detriment of a class of persons , this Court

has a constitutional dutyto examine the constitutionality of the vesting of such powers

under the Bill.

Proposed Section 17B (4Xb) permits the TRC to specify terms and conditions of a

licence. There are no guidelines regulating the terms and conditions that can be

prescribed. Proposed Section 178 (6) empowers the TRC to revoke a licence on the

breach of any terms and conditions of the licence. Proposed Section 17 (8Xd)

empowers the TRC to make Rules specifying the grounds for suspension or cancellation

of a licence

These provisions are vague and confer unfettered power on the TRC to revoke a licence

and is inconsistent with Article 12 (1) of the Constitution and can only be passed with

the special majority required under paragraph (2) of Article 84.

The inconsistency will cease if:

(c)

Clause 16

proposed Section 17B (4)(b) is deleted; and

proposed Section 178(6) is amended by deleting the words "on the breach

of any terms and conditions of the licence or";

proposed Section 17 (8Xd) is deleted.

This seeks to empower the TRC to make arrangements for the operators to enter into

interconnection agreements, to investigate on anti-competitive practices of operators

who are parties to an interconnection agreement and to make rules with regard to

interconnection rates and for the implementation of the interconnection agreements.

(a)

(b)
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Mr. Wickramanayake, P.C. submitted that this clause grants the TRC significant

discretion to mandate interconnection agreements and set their terms. This broad

discretionary power, without clear criteria or safeguards, can lead to unequal

treatment of different operators. lt was submitted that there is a risk of arbitrary

decisions that may favour certain operators over others, which infringes the right to

equality before law guaranteed by Article 12 (L).

It was further submitted that the compulsory nature of the interconnection

agreements and the detailed regulation by the TRC could unduly restrict operators'

ability to conduct their business as they deem fit. This interference could hamper their

operational freedom and autonomy, thereby impacting their business decisions and

economic freedom which infringes Article 1+ (f)(g).

Mr. Wickramanayake, P.C. concluded that Clause 16 in its entirety is inconsistent with

Articles 3, 4 (d), 72 (L) and 14 (1Xg) read with Articles 27 (2)(a) to 27 (21(f), 27 (7), 27

(8), 27 (14) and Article 76 of the Constitution and cannot be passed as law unless

approved by the People at a Referendum in addition to two thirds of the whole number

of the members voting in favour as required by Article 83(a) of the Constitution.

Sri Lanka is a member of the WTO and has made commitments under the General

Agreement on Trade in Services (GATS) in the telecommunications sector.

One commitment undertaken by Sri Lanka is to provide interconnection on non-

discriminatory terms, in a timely fashion and at cost-oriented rates that are transparent

and sufficiently unbundled. lnterconnection is the most critical instrument in allowing

a competitive telecommunications market. lf existing suppliers unreasonably refuse to

grant interconnection it would be a barrier to entry and prevent healthy competition,

ultimately affecting consumers. However, it appears that Sri Lanka has failed to

implement this commitment due to the SLT Act not making provisions for

intercon nection.
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The learned ASG submitted that rules made by the TRC already provides for

interconnection and all that Clause 16 seeks to do is to clarify and circumscribe the

powers already with the TRC.

lnterconnection facilities benefit the consumer at the end of the day and assists in

meeting the just requirements of the general welfare of a democratic society. The

fundamental rights guaranteed under Article 72 (7) and 14 (1Xg) can be restricted in

terms of Article 15 (7) for the purpose of meeting the just requirements of the general

welfare of a democratic society.

We are of the

Constitution.

Clause 18

that Clause 16 is not inconsistent with any provision in the

This seeks to amend Section 22 of the SLT Act to extend the power of the TRC to issue

licenses to possess radio frequency emitting apparatus, to withdraw licenses issued

under this section and to make rules in order to exempt any person or class of persons

from obtaining a licence'under that section in the public interest and in order to

promote the common use of any radio frequency.

This is one of the clauses in the Bill to which the most objections were raised.

Prior to examining these objections, the interface between Articles 10 and 1a (1Xa)

must be examined as it was submitted that a violation of Article il (1)(a) is also a

violation of Article 10.

Our attention was drawn to the decision in Fernondo v. The Sri Lonko Broodcostinq

Corporati on o nd Othe rs 111996l L Sri. L. R. !56 at !7 91 where it was h e I d :

"The observotions in Stanley v. Georgia suggest a better rotionole thot

information is the stople food of thought, ond thot the right to informotion,

simpliciter, is o corollory of the freedom of thought guaronteed by Article 10.

vtew
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Article L0 denies government the power to control men's minds, white Articte

1-afi) @) excludes the power to curb their tongues'.

It was submitted that there the Court recognized the necessary corollary between

Articles L0 and 1a (1)(a)of the Constitution. Furthermore, it was submitted that Court

had reaffirmed and cited Fernondo v. The sri Lonko Broodcostinq corporation ond

Others fsupra.l with approval in Kurukulosurivo ond onother v. Sri Lanko Rupovahini

corooration and others li.c.(FRl ss6l2oo} and ssl qo8. s.c.M.L7.o2.2o2]ll.

Mr. jayawardena, P.C. submitted that any obstruction of the right to know on the part

of the public, constitutes a controlling of the minds of men by the government, which

is prohibited by Article 10. lt was further submitted that any intrusion into the freedom

of the media, particularly during the vital period preceding an election, would result in

the obstruction of the freedom of the people to know, and thereby contribute to the

violation of the freedom of thought that is prohibited by Article 10 of the Constitution.

Our attention was drawn to the decision in Fernondo v. The Sri Lanko Broadcostinq

Corporotion ond Others Isup.ra.l where Fernando, J. held that the right to receive

information is not included in the freedom of speech or expression, but is included in

the freedom of thought that is guaranteed in Article 10 of the Constitution. Fernando,

J. (at pages L78-L79) states as follows:

"Neither these decisions nor the arguments of Mr. Goonesekera persuode me

thot the right to receive informotion, simpliciter, is included in the freedom of

speech and expression. Those decisions do not set out the process of reosoning

by which the conclusion was reached thot the freedom of speech does include

the right to receive informotion, simpliciter. The observotions in Stonley v

Georgio suggest a better rotionole thot informotion, simpliciter, is o corollory of

the freedom of thought guoronteed by Article L0. Article 7'0 denies the

government the power to control men's minds, while Article U(l)(o) excludes

the power to curb their tongues."
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The interface between different fundamental rights must be judged based on the

constitutional provisions which recognise such fundamental rights. Although there

may be an overlap between some fundamental rights in general, the interface between

those rights depends on the relevant constitutional structure.

According to our Constitution, the fundamental right of freedom of thought,

conscience and religion enshrined in Article 10 is an absolute right. There are no

restrictions on such rights that are recognised in the Constitution. ln practice, such

freedoms cannot be restricted as they are not manifested.

On the contrary, the fundamental right to the freedom of speech and expression

including publication enshrined in Article 1a (1Xa) is not an absolute right. lt can be

restricted in terms of Articles 75 (2), t5 (7) and 15 (8).

There lies the clear interface between the fundamental right of freedom of thought,

conscience and religion enshrined in Article 10 and the freedom of speech and

expression including publication enshrined in Article 14 (1)(a). These two are distinct

fundamental rights. Every violation of the fundamental right enshrined in Article 14

(1Xa) is not ipso focto a violation of the fundamental right enshrined in Aiticle 10. Since

the exercise of the freedom of speech and expression including publication can, in

terms of Article 75 (2), be subject to such restrictions as may be prescribed by law in

the interests of racial and religious harmony or in relation to parliamentary privilege,

contempt of court, defamation or incitement to an offence it cannot be claimed that

such a restrictions infringe the fundamental right of freedom of thought, conscience

and religion enshrined in Article i.0 since no restrictions are permitted to the

fundamental right of freedom of thought, conscience and religion.

Thus, in Sri Lanka Broadcasting Authoritv Bill Determination lsupra. page 1011 it was

held:

"Although the freedom of speech ond the freedom of thought ore reroted,

cognate rights, they hove their separote identities. The freedom of speech ond
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the freedom of thought ore generol, independent constitutionol rights. The right

of free speech is not merely one that is keyed to the freedom to the freedom of

thought: in the circumstances of o cose there may be o violotion oI the right of

free speech ond a violotion of the right of freedom of thought. ln onotherthot

moy not be so. The rights ore distinct and violation must be independently

estoblished."

We will now examine the objections of the Petitioners to different parts of Clause 18

of the Bill.

Clause 18 (3)

Clause 1-8 (3) of the Bill seeks to empower the TRC to specify the service or services or

purpose for which a radio frequency license should be utilised by the introduction of a

new clause to Section 22 of the SLT Act which reads as follows:

"(2A) A licence issued under subsection (1) shall specify the service or services or

purpose for which such rodio frequency or radio frequency emitting opparatus

are used ond the period of the volidity of such licence."

Mr. Wickramanayake, P.C. submitted that this provision confers unfettered power on

the TRC to dictate the content broadcast by a broadcasting network, thus significantly

infringing upon rights guaranteed under Articles Lo, 74 (1)(a) and 14A of the

Constitution.

The freedom of speech and expression including publication is a quintessential right in

any democratic society. Democracy has no seasons. lts values pervade all seasons. ln

any democracy, the opinion of the people is a vital source for the rulers to understand

the needs of the people. The opinion of the people is reflected not only through the

exercise of their franchise at elections. Freedom of speech and expression including

publication has a continuing value and is a vital mode of communication in the hands

of the people whose sovereign rights are held in trust by the Government to be
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exercised only in the public interest. lt enables the people to express their opinion to

the Government. lt must be protected at all times by citizens and organs of

Government alike. lt is only through a vibrant exercise of the fundamental right to

freedom of speech and expression including publication might the Government of the

day try and understand the views and the needs of the people and address them.

ln Sunilo Abevsekero v. Ariva Rubasinahe ond othersl(2OOOl tSri.L.R.3L4 at337 and

355-3551, it was held that:

"Freedom of speech necessorily protects the right to receive information,

regordless of the sociol worth of such informotion [...] Exceptions [to Article

1-l(1)(o)l must be norrowly ond strictly construed for the reoson that the

freedom of speech constitutes one of the essentiol foundations of o democrotic

society, which, os we hove seen, the Constitution, in no uncertoin terms, declores

Sri Lanko to be."

Nevertheless, we are of the view that the scope of the proposed new Sectio n 22 (2A)

must be read and understood in the context of Clause 9 of the Bill which brings in a

new subsection (L4) to Section 10 of the SLT Act which seeks to empower the TRC to

divide and allocate any part of the radio frequency spectrum into a number of bands

and specify the service or purpose for which each band may be used.

The power to be vested in the TRC consequent to the proposed new section 22 {2A) is

a corollary of such power. Once the TRC divides and allocates any part of the radio

frequency spectrum into a number of bands and specifies the service or purpose for

which each band may be used, the TRC is empowered to issue licenses under Section

22 (1) of the SLT Act specifying the service or services or purpose which such radio

frequency or radio frequency emit[ing apparatus are used.

We are of the view that the proposed new section 22 (2A) does not empower the TRC

to dictate the content of broadcasts by a broadcasting or telecommunication network.
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It only empowers the TRC to specify the service or services or purpose for which a radio

frequency license is issued.

We determine that Clause L8 (3) is not

Constitution.

Clause 18 (51

inconsistent with any provision in the

This clause seeks to introduce four new sub-sections numbered as (3A) to (3D) to

Section 22 of the SLT Act. They are:

"(3A)The commission moy vary or withdraw ony radio frequency assigned by

the frequency licence under subsection (1) or the service or services or purpose

for which such rodio frequency hos been ossigned, from time to time.

(38) The Commission moy revoke, vory or withdrow any rodio fr:equency ofter

giving written notice to the relevont person prior to o reosonoble period of such

revocotion, variation or withdrowal ond giving reasons therefor.

(3c) The commission moy consider poyment of ony compensation to the

relevont person whose frequency licence has been varied or withdrown under

subsection (38).

(3D) ln the overall planning and monagement of rodio frequency spectrum, the

Commission shall have power to direct any person to whom a licence hos been

issued under subsection (1)to comply with ond to implement new technologies

for the efficient use of radio frequency spectrum in the pubtic interest"

Presently, Section 22 (3) of the SLT Act empowers the TRC to revoke and determine any

licence granted under this section for breach of any of the conditions and restrictions

to which it is subject to or in the event of any default in payment of any consideration

payable thereunder or on the failure of the licensee to comply with any regulations.
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The Biii seeks to bring in a new provision as Section 22 (3A) which empowers the TRC

to vary or withdraw any radio frequency licence. lt does not specify the grounds on

which such variation or revocation can be done. ln other words, it gives the TRC

unfettered power to do so.

A further new Section 22 (3B) empowers the TRC to revoke, vary or withdraw any

frequency licence after giving notice. Again, it confers unfettered power to do so.

Proposed Section 22 (3C) empowers the TRC to consider granting compensation to the

person concerned.

Mr. Jayawardena, P.C. submitted that the provision for compensation was never

included in the SLT Act. Under the SLT Act the basis for cancellation or withdrawal of a

license is violating a condition in the license. ln the Billthe TRC may cancel a license at

its whims and fancy and then the TRC may consider the award of compensation.

It was submitted that the Bill seeks to award compensation for the cancellation of

frequency licenses issued under Section 22 of the SLT Act. Mr. Jay4wardena p.C.

submitted that the cancellation of the license amounts to a violation of the

fundamental right to livelihood stipulated in Article 1a (fXS) of the Constitution.

Moreover, it was submitted that the Bill seeks to empower the TRC to award

compensation for a violation of a fundamental right. lt was further submitted that the

awarding of compensation for the violation of a fundamental right can only be done

by the Supreme Court after a declaration to the effect that a violation of a fundamental

right has been made and that the purported empowerment of the TRC amounts to a

usurpation of the jurisdiction of the Supreme Court.

Mr. Wickramanayake, P.C. objected to the same provisions substantially on the same

grounds. ln addition, he made the following points:

(a) According to the SLT Act, licenses for the use of any radio frequency or radio

frequency emitting apparatus issued under Section 22 of the SLT Act do not possess an
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expiration date. However, Clause 18 (3) seeks to introduce a period for the validity of

such licence.

The broadcasting industry operates within a unique framework wherein the imposition

of an expiry period on business licenses would pose significant threats to their

operational stability. The absence of clear, objective criteria and safeguards against

misuse could potentially result in arbitrary and disproportionate regulatory actions

against licensees. Furthermore, broadcasting networks and businesses make

substantial investments in infrastructure development and other operational aspects

to sustain their activities. Should the TRC opt not to renew a license, particularly in the

absence of established renewal procedures, this could constitute a violation of Articles

72 (1) and L4 (1Xe) of the Constitution.

(b) The proposed amendment grants the TRC the authority to dictate the service,

services, or purposes for which a radio license should be utilised. This provision

undoubtedly confers unfettered power on the TRC to dictate the content broadcast by

a broadcasting network, thus significantly infringing upon rights guaranteed under

Articles \O,L4 (1)(a) and 14A of the Constitution.

(c) Section 22 (4) of the SLT Act only provides an appeal procedure for aggrieved parties

in the circumstances specified therein and has not been amended to include the newly

introduced subsections (3A), (38), (3c), and (3D). Additionally, the absence of a

mandatory requirement for the TRC to consult licensees before making decisions to

revoke, vary, or withdraw radio frequencies the licensees are using may lead to

potential abuses of power, infringing upon the principles of naturaljustice and the right

to a fair hearing as enshrined in Article 1_3 (3) of the Constitution.

(d) Clause 18 (6) by conferring the power to grant exemptions without any conditions

whatsoever, has the potential to create a situation where certain individuals or groups

are granted privileged access to radio frequencies. Such preferential treatment could
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lead to unequal treatment and discrimination, contravening the principle of equality

enshrined in Article t2 (L) ofthe Constitution.

(e) According to the the newly introduced subsection 22 (l)of the SLT Act, the TRC may

adopt a competition-based methodology in assigning radio frequencies, promulgated

by rules made under the SLT Act. He submitted that the lack of clear criteria, definition

of what constitutes "competition-based methodology" and potential for arbitrary rule-

making can lead to unequal treatment and discrimination, violating Article 12 (1).

Additionally, the arbitrary application of competition-based methodologies without

sufficient safeguards can disrupt business operations, violating Article 1+ (t )(g).

Accordingly, Mr. Wickramanayake P.C. submitted that Clause 18 of the Bill in its entirety,

isinconsistentwith and/or incontraventionof theprovisionsof Articles3,4(d), LO,12

(1), 13 (3) and f+ (fXg) of the Constitution and cannot be passed as law except if

approved by the People at a Referendum in addition to two thirds vote of the whole

number of the Members of Parliament in favour as required by Article 83 (a) of the

Constitution.

We agree with the contention that that the proposed Sections 22 (3A) and 22 (3B) are

vague and seek to confer unfettered and arbitrary power on the TRC to vary or

withdraw any frequency assigned by the frequency Iicence. No doubt it contemplates

the variation or revocation only of a radio frequency and not the frequency licence as

a whole. Nevertheless, vesting of such power to revoke or vary is inconsistent with the

fundamental rights guaranteed by Article 1a (1)(a), r+ (r)(g) and 12 (1) and can only

be passed with the special majority required under paragraph (2) of Article 84.

ln Avurveda (Amendment) Bill Determination [supra. pase 461 it was held:

"Where power is conferred on o person or body in vogue ond uncertoin terms,

without adequate guidelines reguloting the exercise of thot powe4 it is

inconsistent with Article 1"2(L) of the Constitution."
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The learned ASG submitted the following Committee Stage Amendment will be moved

to remedy the infringement.

Page24, Clause l8:

(l) delete lines I to 22 (bothinclusive) and substitute the following:-

"(3A) In the overall planning and management of radio frequency spectrum, the Commission

shall have power to-

(a) direct any person to whom a licence has been issued under subsection (l ) to comply

with and to implement new technologies for the efficient use of radio frequency

spectrum in the public interest; and

(b) vary any radio frequency after giving wriften notice to the relevant person prior to

a reasonable period ofsuch variation and giving reasons therefor.

(3B) Any person who is aggrieved by the variation of the radio frequency referred to in

paragraph (b) of subsection (3A) may appeal to the Commission within three weeks from the

receipt ofsuch notice referred to in that paragraph.

(3C) The Commission shall, after considering any ob.jection to such variation communicate its

decision to the person who made an appeal to the Commission within three weeks from the date

of receipt of such appeal.

(3D) The Commission may consider payment of any compensation to the relevant person whose

radio frequency has been varied under paragraph (b) ofsubsection (3A).,,; and

(2) insert the following immediately aft,er line22:-

"(6) by the insertion immediately after subsection (4) thereof, of the following new subsection:-

"(4A) Any person who is aggrieved by the decision referred to subsection (3C) of this section

may appeal to the Court of Appeal within one months from the date of communication of the

decision of the Commission." "

The effect of the Committee Stage Amendment is to remove the power that was to be

given to the TRC to revoke or withdraw any radio frequency licence. The TRC will only

have the power to vary any radio frequency licence which is lesser in scope from

revoking or withdrawing. This power is the corollary to the power granted to the TRC

to divide and allocate any part of the radio frequency spectrum by the proposed

amendment to Section 10 of the SLT Act.

We are of the view that the proposed Committee Stage Amendment substantially

addresses the constitutional inconsistencies raised by the petitioners.
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Nevertheless, we are concerned that during the pendency of the dispute, there must

be an opportunity for the aggrieved party to seek interim relief from the Court of

Appeal. There is also the issue of a fair hearing to the aggrieved party. Hence, the

inconsistencies adumbrated above will cease if Clause 18 is amended as follows:

Page 24, Clause 1 8 :

(l) delete lines I to 22 (both inclusive) and substitute the following:-

"(3A) In the overall planning and management of radio frequency spectrum, the Commission

shall have power to-

(a) direct any person to whom a licence has been issued under subsection (l ) to comply

with and to implement new technologies for the efficient use of radio frequency

spectrum in the public interest; and

(b) vary any radio fiequency after giving written notice to the relevant person prior to

. areasonable period ofsuch variation and giving reasons therefor.

(3B) Any person who is aggrieved by the variation of the radio frequency referred to in
paragraph (b) of subsection (3A) may appeal to the Commission within three. weeks from the

receipt ofsuch notice referred to in that paragraph.

(3C) The Commission shall, after giving such aggrieved person a fair hearing on any objection

to such variation communicate its decision to the person who made an appeal to the

Commission within three weeks from the date of receipt of such appeal.

(3D) The Commission may consider payment of any compensation to the relevant person whose

radio frequency has been varied under paragraph (b) ofsubsection (3A)."; and

(2) insert the following immediately after line22:-

"(6) by the insertion immediately after subsection (4) thereof, of the lollowing new subsection:-

(4A) Any person who is aggrieved by the decision referred to in subsection (3C) of this section

may appeal to the Court of Appeal within one months from the date of communication of the

decision of the Commission.

(aB) The Court ofAppeal may grant any interim relief to such aggrieved person pending the

final determination of the appeal."

Accordingly, once the Bill is enacted into law, the TRC will have the power to divide and

allocate any part of the radio frequency spectrum into number of bands [Proposed

Section 10 (1A)1. Proposed Section 22 (2A) allows the TRC to specify the service or

services or purposes for which such radio frequency licence is issued. Subsequently,

acting in terms of proposed Section 22 (3A) of the Bill, the TRC will have the power to
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vary any radio frequency for which a radio frequency licence has been granted after

giving written notice to the relevant person prior to a reasonable period of such

variation and giving reasons therefor.

Nevertheless, this variation can take place only within the division of the radio

frequency spectrum the TRC has made acting pursuant to Proposed Section 10 (1A).

The TRC cannot make any variations to this division once made as we have earlier held

that the proposed Committee Stage Amendment to Clause 9,viz.:

Page 8, Clause 9 : insert the following immediately after line l7:-

"(d) vary the service or services or purpose for which such radio frequency has been assigned,

from time to time."

is inconsistent with Article 1,21(1.) read with Articles 3 and 4 of the Constitution for the

reasons adumbrated above and earlier under "Committee Stage Amendments" and

can only be passed with the specialmajority required under paragraph (2)of Article 84

and approved by the People at a Referendum by virtue of Article g3.

It can be sought to be done only after Gazetting as an amendment and permitting any

citizen to invoke the constitutional jurisdiction in terms of Article Lz1 (t) of the

Constitution.

Clause 18(7)

This has two parts. Firstly,,it seeks to provide for making of rules to exempt any person

or class of persons from obtaining a licence under that section, in the public interest

and in order to promote the common use of any radio frequency.

Mr. Wickramanayake, P.C. submitted that this provision, by conferring the power to

grant exemptions without any conditions whatsoever, has the potential to create a

situation where certain individuals or groups are granted privileged access to radio

frequencies. Such preferential treatment could lead to unequal treatment and
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discrimination, contravening the principle of equality enshrined in Article L2 (1) of the

Constitution.

According to Section 22 (7) of the SLT Act, no person shall use any radio frequency or

any radio frequency emitting apparatus except under the authority of a licence issued

by the TRC. The new provision to be introduced as Section 22 (6) seeks to grant

exemption to any person or class of persons from obtaining a licence for the use or

possession, establishment or installation of any radio frequency emitting apparatus.

Learned ASG submitted that Clause 18 (7) (proposed Section 22 l6D is not intended to

exempt any broadcaster or telecom operator from the requirement of obtaining a

Section l-7 license to operate a "telecommunication system" but only limited to the

requirement to use "radio frequency emitting apparatus". These are two different

licenses and the Petitioners' complaint that it would permit "preferred" broadcasters

from being exempt from having to have a license to carry out broadcasting is

completely devoid of merit. The exemptions with regard to operating

telecommunication systems are set out in Section 20 of the SLT Act. What the proposed

amendment seeks to do is to provide a mechanism to exempt very short-range infrared

control equipment which include remote controls, garage door openers, transmitter

equipment with output power below 50 MW

The learned ASG drew our attention to the Radio and Telecommunication Terminal

Equipment (RTTE) Type Approval Rules made by the TRC under Section 68 read with

sections 5 (o), 5 (q), 5 (v) and 5 (w) of the sLT Act and published in Gazette

Extraordinary No. 2796/5L dated 09.LO.2O2O.

Upon an examination of the exemptions set out in this Gazette, it is clear that the

exemption is directed at short range infrared remote control equipment including W

remote controls, garage door openers, RTTE embedded in desktop computers and

laptops, etc. This classification is based on an intelligible criterion which has a rational

relation to the objective of the Bill.
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We determine that the proposed Section 22 (6) is not inconsistent with any provision

in the Constitution.

Secondly, the proposed Section 22 (7) seeks to allow the TRC to adopt the competition-

based methodology in assigning radio frequencies.

Mr. Wickremanayake, P.C. submitted that the lack of clear criteria, definition of what

constitutes "competition-based methodology" and potential for arbitrary rule-making

can lead to unequal treatment and discrimination, violating Article LZ (I).Additionally,

the arbitrary application of competition-based methodologies without sufficient

safeguards can disrupt business operations, violating Articles 3, 4 (d), L2 (1,),13 (3) and

L4 (L) (g) of the Constitution and cannot be passed as law except if approved by the

People at a Referendum in addition to two thirds vote of the whole number of the

Members of Parliament in favour as required by Article 83 (a) of the Constitution.

The learned ASG responded that the amendments proposed by the new Sectio n 22 (7)

to the SLT Act relating to the pricing of licenses is consistent with the approach in the

United Kingdom's Wireless Telegraphy Act of 2006. Our attention was drawn to official

manual published by Office of Communications of the United Kingdom ("Ofcom").

Accordingly, it appears that the ofcom manual recognizes two approaches,

'Adm inistrative Prici ng" a nd'Auctions".

According to the learned ASG, in Administrative Pricing, the price is determined by the

regulator (or 'tpectrum manager"). The fee is set to "reflect the opportunity cost

associated with the use of the spectrum". The Auction approach approximates to the

competition-based methodology contemplated by the new Section 22 (7). Auctions

promote economic efficiency in that the licence is granted to the party that places the

greatest value on it. Further, auctions are more transparent than the subjective

administrative pricing. Thb other advantage of an auction is that it provides a better

opportunity for a new player to enter the market.
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Learned ASG further submitted that the proposed amendments are

prudent in that it allows the regulator to pursue both methods. This is

important because the "auction, or ,,competition-based,, 
approach

disadvantages which can be easily overlooked.

We are examining the constitutionality of the Bill. lt appears that the competition-

based model is used internationally in assigning radio frequencies. lt is not vague.

Nevertheless, as submitted bythe learned ASG since it has certain disadvantages, we

are of the view that allowing such methodology to be promulgated by rules made by

the TRC is inconsistent with Articles 1,2 (1,) and 14 (1)(a) of the Constitution. The

inconsistency will cease if proposed Section 22 (7)is amended so that the competition-

based methodology in assigning radio frequencies is promulgated by regulations made

under the SLT Act with parliamentary oversight.

Clause 20

This clause brings in Sections 22AAto22AD. They seek to:

(a) empower the TRC to monitor, manage and protect the submarine cables laid within

the territorial waters of Sri Lanka connected with the provision of any

telecommunication service under the SLT Act with the assistance of the Sri Lanka Navy,

Department of Coast Guard and Sri Lanka police,

(b)to establish the National Submarine Cable Protection Committee to advise the TRC

in the monitoring, management and protection of the submarine cables etc.,

(c) to enable the President to declare the protection zones by proclamations published

in the Gozette, in relation to a submarine cable and submarine cable landing stations,

(d) to empower the TRC to make rules to specify activities prohibited to be carried out

in, over or under any protection zone, and

immensely

particularly

has certain
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(e) to empower the authorized officers to arrest without a warrant within Sri Lanka

including in territorial waters or within a protection zone, any person who commits an

offence under Section 2zAc,or contravenes any rule made thereunder and to produce

him before the High Court of the competent jurisdiction.

Mr. Hewamanna made lengthy submissions on the constitutionality of this clause

which can be summarised as follows:

(i) The proposed Section 22AC does not create any offence, and thus the proposed

Section 22AD in referring to the same is prima facie erroneous. This cannot be

introduced at a later stage by way of a new law either [Bureau of Rehabilitation Bill

Determination (S.C.S.D. 54-61/202211 and the principle of legal certainty requires that

any offence must be clearly set out.

(ii) The proposed Section 22AC (L) empowers the TRC to make rules, and the proposed

Section 22AD (L) permits the arrest for contravention of such rules. This is contrary to

Article 76 as read with Articles 3 and 4 of the Constitution. [Colombo Port Citv

Economic Commission Bill Determination (supral].

(iii) The United Nations Convention on the Law of the Sea ("UNCLOS" or the

"Convention") of which Sri Lanka is a signatory, came into force in 1994. The

Convention provides the iight to lay submarine cables and further provides for State

to adopt laws and regulations necessary to criminalize damaging submarine cables

done willfully or through culpable negligence, in such a manner as to be liable to

interrupt or obstruct telegraphic or telephonic communications [vide Article 113]. Any

offence purported to be created under the proposed section must be clearly spelt out

in the Bill [and not introduced through a rule], and must provide for exceptions such

as recognised in Article 113 of UNCLOS.

(iv) UNCLOS provides for indemnification for any loss incurred by a person who

sacrificed an equipment to avoid damaging/injuring a submarine cable.
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(v) Proposed Section 22AD(2) seeks to permit even military officers to engage in

activities under the SLT Act, and has the effect of normalising/creating a state of

emergency contrary to Article 155. The several clauses of the Bill are inter alia,

constitutionally overbroad, and not being restrictions on human rights necessary in

democratic society, and such are not proportionate to the purpose of passing such a

Bill and completely violate the provisions of the Constitution pertaining to civil liberties

and judicial power of the People during times of normalcy, is contrary to the structure

of our Constitution, and a disproportionate response.

(vi) Proposed section 22AD (2) provides for property to be "seized and detained"

without giving the owner an opportunity to show cause. Such is unconstitutional as set

out in Manawadu v. The Attornev Generol ilL9871 2 Sri.L.R. 3O,351.

(vii) Proposed Section 22AB empowers the President to declare protection zones. Such

decision of the President to declare, or refuse to declare a protection zone, by virtue

of the proposed section 22AB (6) is rendered "finol ond conclusive" after setting out a

detailed mechanism for coming to that final conclusion. The decisions of the President,

can only be challenged by way of fundamental rights applications, and the Constitution

only grants such level of immunity to declarations of war and peace under Article 35(1).

Excluding Courts jurisdiction under Article 126(1) as read with Article 17 is unjustifiable

and unconstitutional. ln Somponthan v. Attornev General IS.C.F.R.35L|2OL8, S.C.M.

L3.L2.}OLBI it was held that the immunity awarded under Article 35 is clearly limited

to declarations of war and.peace. As held in Mollikarochchi v. Siva Pasupathi (Attornev

Generoll [(1985) 1 Sri.L.R. 74, 781 per Sharvanada CJ, the President is not above the

law ln Re The Twentieth Amendment to the Constitution Bill Determination

lDecisions of the Supreme Court on Parliamentarv Bills (2019-20201. Vol. XV. pase

871 Court held that removing the right to challenge decisions of the President would

violate Articles 3 and 4.
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We have considered the points raised by Mr. Hewamanna and set out below our

determination on the relevant clauses:

(a) Proposed Section 22AB $) allows the President to declare a protection zone.

Section 22AB (6) makes the decision of the President "finolond conclusive". The words

"final and conclusive" means only that no appeal lies. lt does not exclude judicial

review. [See Gover v. Freld (1944] l All E.R. 151, Pearlman v. Keepers ond Governors

of Harrow School (19791 L All E.R.365, Poae v. Hull Universitv Visitor lt993l I All E.R

e71

The Proviso to Article 35(L) of the Constitution allows any person to make an

application against the Attorney General, in respect of anything done or omitted to be

done by the President, in his official capacity except on the exercise of powers under

Article 33(e).

Constitutional provisions cannot be amended by an Act unless the provision to be

repealed, altered or added, and consequential amendments, if any, are expressly

specified in the bill and is described in the long title thereof as being by an Act for the

amendment of the Constitution [Article 82(1)]. The Bill does not so state.

Therefore, we determine that Clause 22AB(6) does not have the effect of giving

immunity to a decision made under the proposed Section 22A8(6).

(b) Proposed Section 22AC does not specify any offence. However, proposed Section

22AD proceeds on the basis that the acts specified in proposed Section 22AC are

offences. Therefore, Clause 22AD is irrational and inconsistent with Article 12(1) and

can only be passed with the special majority required under paragraph (2) of Article

84.
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The learned ASG informed that the following Committee Stage Amendment will be

moved:

"22AC. (l) The Minister shall, in consultation with the Committee, make regulations

to specifu activities prohibited to be carried out in, over or under any protection zone

including the following:-

(a) prohibiting the use of following fishing methods and equipments:-

(i) trawl gear that is designed to work on or near the seabed;

(ii) a net anchored to the seabed and kept upright by floating; (iii) a

fishing line that is designed to catch fish at or near the seabed;

(iv) a dredger;

(v) a pot or trap,

(vi) a seine:

(vii) a structure moored to the seabed with the primary function of

attracting fish for capture;

(b) prohibiting the towing, operating, or suspending from a ship-

(i) any item mentioned in paragraph (a); or

(ii) a net, rope, chain or any other thing used in connection with fishing

operations;

(c) prohibiting the lowering, raising or suspending an anchor from a ship;

(d) prohibiting sand mining;

(e) prohibiting exploring for or exploiting resources (other than marine species);

(f) prohibiting mining or the use of mining techniques;

(g) prohibiting any activity that involves a serious risk that an object will

connect with the seabed, if a connection between the object and a submarine

cable would be capable of damaging the submarine cable, or

(h) prohibiting any activity that, if done near a submarine cable, would involve

a serious risk of damaging the submarine cable.

(2) Any person who contravenes any regulation made under subsection (1)

commits an offence shall be liable on conviction to a fine not exceeding one

hundred million rupees or to imprisonment of either description for a term not

exceeding teq years or to both such fine and such imprisonment..";.

22AD. (l) Any authorized officer may arrest without a warrant within Sri Lanka

including in territorial waters or within a protection z;one, any person who commits an
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offence under section22AC and may produce him before the Magistrdte Court of the

competent jurisdiction. ";

2) Where a person is arrested under subsection ( 1), any article that has been used

in the commission of the offence in respect of which such person has been arrested,

may be seized and detained in a place, as may be determined by the Magistrate Court

of the Competent jurisdiction.

ln this regard it is pertinent to observe that the proposed Committee Stage

Amendment to proposed Section 22AC (2) introduces "offences" for which persons

could be held liable to one hundred million rupees and or imprisonment for a term not

exceeding ten years.

ln our view introduction of such a Committee Stage Amendment deprives the

opportunity for any citizen to challenge the constitutionality of a provision which has

serious repercussions on the liberty of persons. Therefore, the Proposed Committee

Stage Amendment to Clause 20 introducing Section 22AC (zlis inconsistent with Article

12L(1,) read with Articles 3 and 4 of the Constitution forthe reasons adumbrated above

and earlier under "Committee Stage Amendments" and can only be passed with the

special majority required under paragraph (2) of Article 84 and approved by the People

at a Referendum by virtue of Article 83.

It can be sought to be done onlv after Gozefhhg as an amendment and permitting any

citizen to invoke the constitutional iurisdiction in terms of Article 121 (1) of the

Constitution.

ln view of our determination on the Committee Stage Amendment to Clause 20

[proposed Section 22AC(2)), proposed Section 22AD becomes redundant.

Clause 31

This repeals and brings in a new Section 47. Mr. Hewamanna submitted that the use of

the word "acquainting" in Section 47(b) impinges on the rights of a whistle blower

exposing him to criminal sanctions.
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ln the Anti-Corruption Bill Determination [S.C.S.D. Nos. 1G-2U2023. paee 5gl it was

held that whistle blowing is an important element in ensuring the sovereign right of

the people to a Government free of bribery or corruption.

We observe that the provisions of Clause 31 are substantially the same as the acts

specified in Section 47 of the SLTAct. Hence, it is not possible for Court to pronounce

upon the constitutionality of the impugned clause in view of Article 80(3) of the

Constitution.

Clause 32

Clause 32 amends Section 59 of the SLT Act by repealing the existing sub-section (1-)

and providing that, every person who persistently makes telephone calls, or sends or

transmits messages using a telephone or publishes, sends or transmits telephone

numbers of other subscribers without reasonable excuse for the purpose of causing

annoyance, inconvenience or needless anxiety, commits an offence.

Mr. Hewamanna contended that the proposed amendment under Clause 32 is vague

and permits disproportionate criminalisation of matters and permits militarization of

civilian matters. lt was also submitted that consequent to the decision in Ramzi Razik

v C.l. Senarotne lS.C.lF.R.l t35l2O2O, S.C.M. 74.1L.2O231a high threshold is required

to impose penal sanctions to freedom of speech and expression.

Section 59(1) of the SLT Act makes persistent making of telephone calls without

reasonable excuse for the purpose of causing annoyance or inconvenience an offence.

Clause 32 of the Bill adds "needless anxlety" to that section.

The learned ASG submitted that Clause 32 seeks to achieve two objectives. Proposed

Section 59(1) as contemplated in the Bill consists of paragraph (a) and paragraph (b).

Paragraph (a) captures what was in the original Section 59(1) with one difference.

Section 59(1)(a) expands the proscription to messages using a telephone. This is

obviously a modernization of the legislative text to encompass new modes of
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telecommunication such as text messages or messages sent through popular

applications created for electronic devices such as WhatsApp@. lt was submitted that

if the proscription in the original enactment was never considered improper and

unconstitutional, there is no basis to denounce the provision as updated in the Bill

which makes the proscription more meaningful in light of technological developments.

According to the learned ASG the new paragraph (b) proposed to Section 59(1)

admittedly introduces a new provision. This paragraph helps give effect to the right to

privacy recognized by our Constitution. A person's telephone number is unique and

personalto him or her and sharing that number without permission would violate such

person's right of privacy. Any concerns that a casual sharing of a friend's or colleague's

number would entail criminal liability are completely unfounded as the offence

requires an intention to cause "annoyance, inconvenience or needless anxiety".

We have considered the submissions and determine that Clause 32 is not inconsistent

with any provision in the Constitution.

Clause 33

This provision brings in Sections 59A and 598. They seek to include a new offence and

provides a penalty for causing public commotion or disrupting public tranquility using

a telephone. Several Petitioners sought to impugn the constitutionality of this Clause.

We did indicate to the learned ASG that this provision is clearly vague and creating an

offence in such vague terms is inconsistent with Article 12(1) of the Constitution and

could be validly passed only with the special majority provided for in Article 84(2) of

the Constitution.

The learned ASG informed that a Committee Stage Amendment will be proposed to

delete proposed Section 59A completely. The inconsistency will cease if the proposed

Section 59A is deleted completely.
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Clause 35

This clause amends Section 68 of the SLT Act and brings in Section 68(14) which seeks

to extend the power of the TRC for making rules for the purpose of -

(a) formulating Codes of Practice applicable to respective operators, providers and

licensees;

(b) for issuing guidelines, from time to time, which shall be adhered to by the

operators, providers and licensees; and

(c) for the management of radio frequency spectrum.

Mr. Jayawardena P.C. contended that this provision gives room for arbitrariness, as

there is no Parliamentary supervision, which would have existed if the law calls for

regulations which needs to be approved by Parliament.

The new power in (c) is arguably wide enough to cover making of rules permitting the

TRC to change the band identified in terms of the proposed Committee Stage

Amendment Clause 9. We have earlier held that this is not possible.

Furthermore, the powers given by (b) and (c)are vague and overbroad and inconsistent

with Article 12(1)of the Constitution and can only be passed with the special majority

required under paragraph (2) of Article 84.

This inconsistency will cease if Clause 35 is amended by deleting the proposed Section

68(1AXb) and Section 68(1A)(c).

Subject to above, none of the other provisions in the Bill are inconsistent with any

provision in the Constitution. Other than the Committee Stage Amendments which are

specifically referred to in this Determination, we have not considered the

constitutionality of any other Committee Stage Amendment.
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The Determination of the Court

The determination of the Court as to the constitutionality of the Bill titled "Sri Lanka

Telecommunications (Amendment) Bill" is as follows:

7. Proposed Section 9A (2) [Clause 8] states that the fRC moy give the provider or

operator who is the subject of such investigation, an opportunity to be heard

and produce documents before making a determination and thereafter make

an appropriate order. The use of the word may might be construed to mean

that it is not compulsory for the rules of natural justice to be followed which

makes it inconsistent with Article L2 (1) of the Constitution. The inconsistency

will cease if the word "moy" be replaced with the word "sholl".

2. Clause 9 of the Bill is inconsistent with Article 12 (l) of the Constitution and can

only be passed with the special majority required under paragraph (2)of Article

84.

The learned ASG submitted that the following amendment will be moved at the

Committee Stage:

Page 8, Clause 9 : delete line l0 to I I and substitute the following:-

"frequency spectrum into number of bands based on Intemational Telecommunication Union

policies and guidelines or intemational best practices, in the best interest of the efficient

management of the frequency spectrum and speciflz the service or";

We are of the view that the inconsistency with Article 72 (7) will cease if Clause

9 is amended as suggested.

3. The learned ASG submitted that a further amendment is proposed to Clause 9

as follows:

Page 8, Clause 9 : insert the following immediately after line l7:-

"(d) vary the service or services or purpose for which such radio frequency has been

assigned, from time to time."
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The proposed amendment is inconsistent with Article 727lL) read with Articles

3 and 4 of the Constitution and can only be passed with the special majority

required under paragraph (2) of Article 84 and approved by the People at a

Referendum by virtue of Article 83.

4. Clause 12 [proposed Section 17(10)] of the Bill is inconsistent with Article 72(t)

of the Constitution and can only be passed with the special majority required

under paragraph (2) of Article 84.

The inconsistency will cease if:

(i) the word "focility" in Clause 12, page L3 line 14 is replaced with the word

"infrostructure";

(ii) line 17 on page L3 is deleted and substitute the following:

"specified by regulations made under this Act."

Clause L3 [proposed Section 17A. (1)] is vague and overly broad and therefore

inconsistent with Article L2 (7) of the Constitution and can only be passed with

the special majority required under paragraph (2) of Article 84.

The inconsistency will cease if Section 77A. (1.) in Clause 13 is amended by

deletingthe words'"dnd on any contravention of the provisions of this Act or any

regulotion or rule made thereunden"

Clause 13 [proposed Section 178] is vague and confer unfettered power on the

TRC to revoke a licence and is inconsistent with Article 72 (7) of the Constitution

and can only be passed with the special majority required under paragraph (2)

of Article 84.

The inconsistency will cease if:

(a) proposed Section 178 (4)(b) is deleted; and

5.

6.
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(b) proposed Section 178(6) is amended by deleting the words "on the breach

of any terms and conditions of the licence or";

(c) proposed Section 17 (8Xd) is deleted.

7. clause 18 (5) [proposed sections 22 (3A) and 22 (38)] are vague and is

inconsistent with the fundamental rights guaranteed by Article L4 (L)(a), La

(1Xg) and 72 (7) and can only be passed with the special majority required

under paragraph (2) of Article 84.

The inconsistency will cease if Clause 18(5) is amended as follows:

Page 24. Clause I 8 :

(l) delete lines I to 22 (both inclusive) and substitute the following:-

"(3A) fn the overall planning and management of radio fiequency spectrum, the

Commission shall have power to-

(a) direct any person to whom a licence has been issued under subsection (l)
to comply with and to implement new technologies for the efficient use of radio

frequency spectrum in the public interest; and

(b) vary any radio frequency after giving written notice to the relevant person

prior to a reasonable period ofsuch variation and giving reasons therefor.

(3B) Any person who is aggrieved by the variation of the radio frequency referred to

in paragraph (b) of subsection (3A) may appeal to the Commission within three weeks

from the receipt ofsuch notice referred to in that paragraph.

(3C) The Commission shall, after giving such aggrieved person a fair hearing on any

objection to such variation communicate its decision to the person who made an appeal

to the Commission within three weeks ffom the date of receipt of such appeal.

(3D) The Commission may consider payment of any compensation to the relevant

person whose radio frequency has been varied under paragraph (b) of subsection

(3A)."; and

(2) insert the following immediately aft.er line22:-

"(6) by the insertion immediately after subsection (4) thereof, of the following new

subsection:-

"(4A) Any person who is aggrieved by the decision referred to in subsection (3C) of
' this section may appeal to the Court of Appeal within one months from the date of

communication of the decision of the Commission,
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10.

(aB) The Court of Appeal may grant any interim relief to such aggrieved person

pending the final determination of the appeal." "

8. Clause 78(7) of the Bill [proposed Section 22(7)) is inconsistent with Articles 12

(1) and 14 (1Xa) of the Constitution. The inconsistency will cease if proposed

Section 22 (71 is amended so that the competition-based methodology in

assigning radio frequencies is promulgated by regulations made under the SLT

Act with Parliamentary oversight.

9. Clause 20 [proposed Section 22ADl is irrational and inconsistent with Article

12(1) and can only be passed with the special majority required under

paragraph (2) of Article 84.

The learned ASG informed that a Committee Stage Amendment will be moved

to amend proposed Section 22AC (2) whereby an offence is created by such

Committee Stage Amendment. The Proposed Committee Stage Amendment to

Clause 20 introducing Section 22AC (2) is inconsistent with Article 121 (1) read

with Articles 3 and 4 of the Constitution for the reasons adumbrated above and

earlier under "Committee Stage Amendments" and can only be passed with the

special majority required under paragraph (2) of Article 84 and approved by the

People at a Referendum by virtue of Article 83.

ln view of our determinations set out in 9 and 10 above, proposed Section 22AD

becomes redundant.

Clause 33 of the Bill [proposed Section 59A] is vague and is inconsistent with

Article L2(1) of the Constitution and could be validly passed only with the

special majority provided for in Article 8aQ) of the Constitution.

The inconsistency will cease if proposed Section 59A is deleted.

1,1.

12.
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1"3. Clause 35 of the Bill Iproposed Section 68(14)(b)and Section 68(14)(c)] is vague

and overbroad and inconsistent with Article 12(1) of the Constitution and can

only be passed with the special majority required under paragraph (2) of Article

84.

This inconsistency will cease if Clause 35 is amended by deleting the proposed

Section 68(1A)(b) and Section 68(1A)(c).

Subject to above, none of the other provisions in the Bill are inconsistent with

any provision in the Constitution. Other than the Committee Stage

Amendments which are specifically referred to in this Determination, we have

not considered the constitutionality of any other Committee Stage Amendment.

We wish to place on record our deep appreciation of the assistance given by the

learned President's Counsel and other Counsel who appeared for the Petitioners and

the learned Additional Solicitor General who represented the Hon. Attorney General

in these proceedings.

Jayantha Jayasuriya, P.C.,

Chief J ustice

Murdu N. B)Feinando, P.C.,

Judge of the Supreme Court

Janak De Silva

Judge of the Supreme Court

L4.
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